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STATEMENT OF QUESTIONS PRESENTED. 

1. Are the taxes imposed by Chapter 27A of the Internal 
Revenue Code, Title 26. U. S. C., See. 3285, et seq., un¬ 
constitutional as applied to the District of Columbia in 
that they impose penalties in the guise of taxes, inas¬ 
much as the wagering activities sought to be taxed have 
been heretofore made illegal in the District of Columbia 
by various Acts of Congress? 

2. Are the provisions of Chapter 27A of the Internal Reve¬ 
nue Code, Title 26, U. S. C., Section 3285, et seq., uncon¬ 
stitutional as applied in the District of Columbia inas- 
sucli as information is required to be furnished re 
certain wagering activities which have heretofore been 
made illegal by Acts of Congress and, therefore, com¬ 
pelling the furnishing of said information contravenes 
the provisions of the Fifth Amendment of the United 
States in that said information will incriminate or tend 
to incriminate the person furnishing same. 

3. Do the provisions of Chapter 27A of the Internal Reve¬ 
nue Code, Title 26, U. S. C., Section 3285, et seq., con¬ 
travene the provisions of the Fourth Amendment? 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12009 


Frank Lewis, Appellant, 
v. 

United States of America, Appellee. 


Appeal from the Judgment of the Municipal Court of Appeals for 

the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a decision of the Municipal Court 
of Appeals for the District of Columbia. Upon petition 
for allowance of appeal pursuant to Rules of the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit Governing Review of Cases from the Municipal Court 
of Appeals for the District of Columbia, this Court on 
December 24, 1953, allowed this appeal to be taken. 
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STATEMENT OF CASE. 

By information filed October 7, 1952 (R. 1-2), the de¬ 
fendant in this case is charged as follows: 

“Frank Lewis on December 13, 1951, and on diverse 
other days thereafter during the month of December 
1951, in the District of Columbia engaged in the busi¬ 
ness of accepting wagers, by reason of such activity 
he was required by law to pay the occupational tax 
(wagering) of Fifty Dollars ($ 50 . 00 ) as imposed by 
Section 8290 of Internal Revenue Code, he failed to 
pay said tax, all in violation of Section 3294(a) In¬ 
ternal Revenue Code: Title 26, L~. S. Code, Section 
3294(a) and Section 2707(b) Internal Revenue Code 
as made applicable by Section 3294(c) Internal Reve¬ 
nue Code.” (Italics supplied) 

On October 2S, 1952, A Motion to Dismiss this Informa¬ 
tion was filed. (R-6) 

The Municipal Court for the District of Columbia en¬ 
tered an Order on July 24, 1953, sustaining the Motion to 
Dismiss (R-5), and filed at that time a written Opinion 
R-9-31). The Fnited States filed a Notice of Appeal on 
August 3, 1953 (R-32). An Agreed Statement of Proceed¬ 
ings was filed on August 24, 1953 (R-34-35). The Munici¬ 
pal Court of Appeals for the District of Columbia entered 
an Order on November 6, 1953, reversing the Municipal 
Court for the District of Columbia and remanding the case 
(R-44). At the same time, the Municipal Court of Appeals 
for the District of Columbia filed a written Opinion (R-43). 
On November 16, 1953, the defendant by his counsel filed 
a Petition for an Allowance of Appeal. The transcript of 
the Record from the Municipal Court of Appeals for the 
District of Columbia was filed with this Court on Novem¬ 
ber 20, 1953. The Petition for an Allowance of Appeal 
was heard on December 23, 1953, and this appeal was al¬ 
lowed on December 24, 1953. 
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STATUTES AND REGULATIONS. 

As these are lengthy, they are set out in a separate ap¬ 
pendix attached hereto. 

STATEMENT OF POINTS. 

A. Chapter 27A of the Internal Revenue Code, Title 
26, U. S. C., Sections 3285, et seq., is unconstitutional as 
applied in the District of Columbia in that the wagering 
activities sought to be taxed have been declared illegal by 
Acts of Congress and, therefore, Chapter 27A, supra, im¬ 
poses penalties in the guise of taxes. The lower appellate 
court erred in holding that the payment of the tax is neces¬ 
sary before the business is entered into (R-43) and con¬ 
cluding, therefore, that Chapter 27A, supra, did not impose 
penalties in the guise of taxes. 

B. The provisions of Chapter 27A of the Internal Reve¬ 
nue Code, Title 26. U. S. C., Sections 3285, et seq., con¬ 
travene the Fifth Amendment of the United States Con¬ 
stitution because the information called for would incri¬ 
minate or tend to incriminate this defendant of violations 
of Federal law in the District of Columbia. The lower ap¬ 
pellate court erred in holding that Chapter 27A, supra, 
requires the furnishing of the information before entering 
into the business of accepting wagers and, concluding there¬ 
fore, that there was no incrimination involved (R-43). 

C. The provisions of Chapter 27A of the Internal Reve¬ 
nue Code, specifically Sections 3275 and 3293, contravene 
the provisions of the Fourth Amendment of the United 
States Constitution. The lower appellate court erred in 
holding the argument advanced re the contravention of the 
Fourth Amendmant to be wholly insufficient to support a 
ruling of unconstitutionality (R-43). 

SUMMARY OF ARGUMENT. 

The Supreme Court of the United States on many occa¬ 
sions has stated that where evidence of the commission of 
a crime is essential to the imposition of a tax, said tax is a 
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criminal sanction involving the idea of punishment for in¬ 
fraction of the law and is not a true tax but is a penalty in 
the guise of a tax and is unconstitutional. All of the 
wagering activities sought to be taxed by the provisions 
of Chapter 27A, supra, have heretofore been made Fed¬ 
eral crimes in the District of Columbia by various Acts of 
Congress. The 10% tax imposed by Section 328."), supra, 
does not and cannot apply until the acceptance of an initial 
wager. But the acceptance of a wager in the District of 
Columbia is a Federal crime. Therefore, in the instant 
case, the 10% tax is conditioned on the commission of a 
Federal crime and is a penalty in the guise of a tax and 
is unconstitutional. However, the $50 occupational tax im¬ 
posed by Section 3290, supra, is conditioned on a liability 
for the payment of the 10% tax. Since there was no liabil¬ 
ity on this defendant or others similarly situate in the Dis¬ 
trict of Columbia to pay the 10% tax as it is unconstitu¬ 
tional as applied here, there was no liability for the pay¬ 
ment of the $50 occupational tax. Therefore, this defend¬ 
ant was not in violation of any valid Federal law as charged 
by the information herein in failing to pay said $50 occu¬ 
pational tax. 

The lower appellate court erred in concluding that the 
$50 occupational tax imposed by Section 3290, supra, must 
be paid prior to engaging in the business of acceptinng 
wagers, and therefore was not a penalty in the guise of 
a tax. 

However, assuming arguendo, that its conclusion was 
correct, nevertheless the only persons liable for payment 
of the $50 occupational tax prior to engaging in the busi¬ 
ness of accepting wagers would be those who in the future 
would be liable for the 10% tax imposed by Section 3285, 
supra. As has been stated hereinbefore, neither this de¬ 
fendant nor others similarly situate in the District of Co¬ 
lumbia will ever be liable under existing Federal law for 
the 10% tax which is unconstitutional. Therefore, this 
defendant did not have to pay the $50 occupational tax. 


Further, that the $50 occupational tax need not be paid 
prior to engaging in the business of accepting wagers be¬ 
comes apparent when it is realized that all special taxes 
such as the $50 occupational tax are due either on the 
first of July of each year or on commencing any trade or 
business on which such tax is imposed. A reading of the 
provisions of Chapter 27A, supra, reflects that a person is 
not engaged in the business of accepting wagers until he 
has at least accepted his first wager and is, therefore, 
liable for the 10% tax. But the Treasury Department by 
its regulations has in addition thereto defined the “com¬ 
mencement of business” as meaning the initial acceptance 
of a wager by a person liable for the 10% excise tax. Since, 
therefore, no person can be held to have “commenced the 
business” of accepting wagers until he has accepted his 
initial wager, the $50 occupational tax cannot be owing 
and due until the initial wager has been accepted. There¬ 
fore, the $50 occupational tax is itself conditioned on the 
commission of a Federal crime in the District of Columbia, 
to wit, the acceptance of a wager and imposes a penalty in 
the guise of a tax and is unconstitutional. 

The lower appellate court relied on certain language 
appearing in United States v. Kahriper, 73 S. Ct. 519, 345 
IT. S. 22, rehearing denied, 345 U. S. 931, in arriving at 
its conclusions but failed to realize that all that the Su¬ 
preme Court did in that case was to construe the provisions 
of Chapter 27A, supra, as applied to wagering activities 
in the states and never gave any consideration to the ap¬ 
plication of the Wagering Tax Act on certain wagering 
activities in the District of Columbia, all of which the 
Congress of the United States had theretofore made illegal. 

The provisions of Chapter 27A, supra , are also uncon¬ 
stitutional in that they contravene the provisions of the 
Fifth Amendment. At the time that the 10% is to be paid, 
namely, monthly, a special wagering return must be filed 
contemporaneously therewith listing the gross amount of 
wagers accepted in the preceding month, tax due, etc. It 
is submitted that the information contained on such a 
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form would incriminate or tend to incriminate this de¬ 
fendant or others similarly situate in the District of Co¬ 
lumbia of violations of Federal law and, therefore, this 
provision of Chapter 27A, supra , namely, Section 3285, 
Subchapter A, is unconstitutional. However, as has been 
pointed out, the $50 occupational tax imposed by Section 
3290, supra, is predicated on a liability for the payment of 
the 10% tax. Accordingly, if the 10% tax provision is 
unconstitutional in that it contravenes the provisions of 
the Fifth Amendment, this defendant did not violate any 
existing Federal law by failing to comply with the pro¬ 
visions of the $50 occupational tax section, Sec. 3290, supra. 

In addition thereto, as has been previously pointed out, 
the $50 occupational tax is not owing and due until after 
the acceptance of the initial wager, but at the time that 
the $50 occupational tax is to be paid, a return must also 
be filed accompanying that payment giving therein certain 
information re wagering activities which have heretofore 
been made illegal under Federal law in the District of 
Columbia. It is submitted, therefore, that this defendant 
properly refused to file any such return and give the in¬ 
formation called for as the same would have incriminated 
or tend to have incriminated him of a violation of Federal 
law and, therefore, contravene the provisions of the Fifth 
Amendment. Even assuming, arguendo, that the lower 
appellate court was correct in concluding that the 
$50 occupational tax and registration contemporaneously 
therewith must precede engaging in the wagering business, 
this would only be true in the event that the 10% tax. Sec¬ 
tion 32S5, supra, was constitutional. But it has been shown 
that said section is unconstitutional in that its provisions 
contravene the Fifth Amendment. Therefore, this defend¬ 
ant did not violate any Federal law in failing to pay the 
$50 occupational tax, because the only way that it can be 
paid is by filing contemporaneously therewith the registra¬ 
tion form called for by Section 3291, supra. Since the in¬ 
formation called for in said registration form would in- 
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criminate or tend to incriminate this defendant, he cor¬ 
rectly refused to file the same. 

Further, still assuming, arguendo, that the lower appel¬ 
late court was correct in stating that the registration and 
payment of the $f)0 tax must precede the entrance into 
the wagering business, there still was no obligation on the 
part of this defendant to comply with that provision be¬ 
cause by so doing he might incriminate or tend to incrimi¬ 
nate himself of a violation of Section 371, Title 18, U. S. C. 
If he agreed with another person to go into the wagering 
business in the District of Columbia, and one of them took 
steps to pay the $30 occupational tax and secure a stamp, 
such an act would constitute an overt act in furtherance 
of a conspiracy to violate Federal law, to wit, the anti¬ 
gambling statutes of the District of Columbia. Accord¬ 
ingly. he properly refused to pay the $50 occupational tax 
and furnish the information required on the form. 

The case of United States v. Sullivan, 274 U. S. 259, 
relied on in part by the lower appellate court in arriving 
at its conclusion, is not in point in the instant case because 
as the Supreme Court pointed out in the Sullivan case, 
supra, “most of the items warrant no complaint’’ meaning 
therebv that the items were not incriminatorv on their 

* V 

face. To the contrary in the District of Columbia. All 
of the questions on the returns to be filed pursuant to the 
provisions of Chapter 27A, supra, are incriminatory 
on their face in the District of Columbia and, there¬ 
fore, contravene the provisions of the Fifth Amend¬ 
ment. This defendant has not waived his privilege 
against self-incrimination which, it is submitted, would 
have been the case had he filed the returns and given the 
information called for. Further, it is submitted that if 
the returns had been filed by this defendant, that they 
could have been introduced into evidence in a subsequent 
criminal proceeding against him. But even if they were 
ruled inadmissible, this defendant still had no obligation to 
furnish said information because there can be no ques- 
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tion but that the answers called for would at least tend 
to incriminate him and would furnish links in the chain of 
evidence against him. Xor can there be any question but that 
compulsion is present in the provisions of Chapter 27A, 
supra. As is apparent from the instant case, failure to pay 
the taxes imposed and furnish the information called for 
will result in prosecution and possible imposition of penal¬ 
ties and punishment. Therefore, all the elements necessary 
to properly invoke the provisions of the Fifth Amendment 
are present in the instant case. 

Finally, when applied in the District of Columbia the 
provisions of Chapter 27A, supra, contravene the provi¬ 
sions of the Fourth Amendment. Chapter 27A, supra , re¬ 
quires certain ‘‘postings”. Such “postings” would fur¬ 
nish sufficient information to satisfy the requirement of 
“probable cause” and permit the issuance of search war¬ 
rants which it could be contended were valid and therefore 
validated any search or seizure thereunder. However, 
there would be no “postings” but for the illegal compulsory 
provisions of Chapter 27A, supra. 

ARGUMENT. 

A. Chapter 27A of the Internal Revenue Code. Title 26. U. S. C.. 
Sections 3285. et seq.. is unconstitutional as applied in the 
District of Columbia in that the wagering activities sought 
to be taxed have been declared illegal by Acts of Congress 
and. therefore Chapter 27A. supra, imposes penalties in the 
guise of taxes. 

The Supremo Court of the United States on numerous 
occasions has enunciated the doctrine that a tax which is 
conditioned on the commission of a crime is not a true tax 
but is a penalty in the guise of a tax, 1 and is, therefore, un- 

l United States v. Yuginovich, 256 U. S. 450, 464. Lipke v. Lederer, 259 
L\ S. 557, 562. United States v. St at off, 260 U. S. 477. United States v. One 
Ford Coupe, 272 U. S. 521, 32S. United States v. La Franca, 2S2 U. S. 56S, 
572. United States v. Sanchez, 340 U. S. 42, 71 S. Ct. 10S, 110. 


9 


constitutional. In LipJce v. Lederer, supra, the Supreme 
Court said: 

“The mere use of the word ‘tax’ in an act primarily 
designed to define and suppress crime is not enough 
to show that within the true intendment of the term a 
tax was laid. Child Labor Tax Case, ante, 20. When 
by its very nature the imposition is a penalty, it must 
be so regarded. Helicig v. United States, 188 U. S. 605. 
613. Evidence of crime ($29) is essential to assess¬ 
ment under § 35. It lacks all the ordinary character¬ 
istics of a tax, whose primary function ‘is to provide 
for the support of the government ’ and clearly in¬ 
volves the idea of punishment for infraction of the 
law—the definition function of a penalty. O'Sullivan 
v. Felix, 233 U. S. 318, 324.” (page 561, et seq.) 

In the most recent case decided by the Supreme Court, 
namely, United States v. Sanchez, supra, the Court, in up¬ 
holding the validity of the Marihuana Tax Act, 50 Stat. 
551, 26 U. S. C., Section 2590(a)(2), said: 

“Second. The tax levied by Sec. 2590(a) (2) is not 
conditioned upon the commission of a crime . The tax 
is on flic transfer of marihuana to a person who has 
not paid the special tax and registered. Such a trans¬ 
fer is not made an unlawful act under the statute. 
Liability for the payment of the tax rests primarily 
with the transferee; but if he fails to pay, then the 
transferor, as here, becomes liable. It is thus the 
failure of the transferee to pay the tax that gives rise 
to the liability of the transferor. Since his tax liability 
does not in effect rest on criminal conduct, the tax can 
be properly called a civil rather than a criminal sanc¬ 
tion. . . (Italics supplied) 

It is clear, therefore, that if the taxes imposed by Chap¬ 
ter 27A of the Internal Revenue Code, Title 26, U. S. C., 
Sections 32S5, et seq., are, as applied in the District of 
Columbia, conditioned upon the commission of a Federal 
crime then they are not true taxes but are penalties in 
the guise of taxes and unconstitutional. That such is the 
case, however, is quite clear. 
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The 10% tax imposed by Title 26, Section 3285, Sub¬ 
chapter A of Chapter 27A of the Internal Revenue Code, 
applies to certain types of wagers accepted by a person 
or persons engaged in the business of accepting wagers. 
Liability for the tax does not arise until the acceptance 
of such wagers. This is obvious from a reading of Section 
3285. supra, and Treasury Regulations 132, Sections 325.21, 
325.24 and 325.25 which were promulgated to effectuate 
Section 3285, supra, and which state that the the 10% tax 
attaches on the acceptance of a wager. There is no liability 
under the statute for the 10% tax prior to the acceptance 
of a wager. But all of the wagering activities as to which 
the taxes imposed by Chapter 27A of the Internal Revenue 
Code are applicable are activities which are wholly pro¬ 
hibited by Federal law 1 in the District of Columbia. 2 In 
other words a Federal crime must be committed in the 
District of Columbia before there is any liability for the 
payment of the 10% tax imposed by Subchapter A of 
Chapter 27A of the Internal Revenue Code, Section 3285, 
supra. Therefore, it is obvious that this 10% tax is in 
fact a penalty and is not a true tax as evidence of the com¬ 
mission of a Federal crime in the District of Columbia is 
essential to its assessment or imposition. Accordingly, 
Subchapter A of Chapter 27A is unconstitutional as ap¬ 
plied in the District of Columbia, and there never was, is, 
nor will be, under present Federal law, any liability on this 
defendant or others similarly situate to pay the 10% tax 
provided for in Subchapter A, supra. 

It is true that an information was not filed against this 
defendant for violating the provisions of Sec. 32S5, Sub- 

1 Amstein v. United States (1924), 54 Appeals D. C. 199, 296 Fed. 946, 
cert, denied, 264 U. S. 595; Storey v. Kites , (193S) 68 Appeals D. C. 325, 97 
F. 2d 182, cert, denied, 305 U. S. 395. 

2 Act of March 3, 1901, 31 Stat. 1330, ch. S54, $ S63; June 30, 1902, 32 
Stat. 535, ch. 1329; Apr. 5, 1938, 52 Stat. 198, ch. 72, $ 1, Title 22, D. C. 
Code, Sec. 1501. Act of April 5, 1938, 52 Stat. 198, ch. 72, $ 2, Title 22, D. C. 
Code, Sec. 1502. Act of March 3, 1901, 31 Stat. 1330, ch. 854, $ 864, Title 22, 
D. C. Code, Sec. 1503. Act of March 3, 1901, 31 Stat. 1331, ch. 854, § 869; 
May 16, 1908, 35 Stat. 164, ch. 172, $ 3, Title 22, D. C. Code, Sec. 1508. 
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chapter A, supra. This defendant has been charged with 
failing to comply with the provision of Section 3290 of 
Title 26, U. S. C. That section provides as follows: 

“Sec. 3290. Tax. 

“A special tax of $50 per year shall be paid by each 
person who is liable for tax under subchapter A or 
who is engaged in receiving ivagers for or on behalf 
of any person so liable.” (Italics supplied) 

A reading of the foregoing section reflects, however, that 
the liability for the $50 tax provided for therein is imposed 
only on those who are liable for the tax imposed by Sub¬ 
chapter A. 1 That was the purpose in first discussing the 
non-applicability of Subchapter A, supra. It has been clearly 
demonstrated hereinbefore that neither this defendant nor 
other similarly situate in the District of Columbia are liable 
for th payment of the 10% tax imposed by Subchapter A, 
supra. That being true, it of necessity must follow’ that there 
neither w*as a liability on this defendant to pay the tax 
provided for by Section 3290, supra, nor to register con¬ 
temporaneously therewith pursuant to the provisions of 
Section 3291, Title 26, U. S. C. since the latter sections 
are conditioned on an existing liability for the 10% tax. 

The lower appellate court concluded that Section 3290, 
supra, did not impose a penalty in the guise of a tax be¬ 
cause it construed United States v. Kahriger, supra, to hold 
that the payment of the $50 occupational tax and registra¬ 
tion must precede the engaging in the business of accepting 
wagers. It is submitted that the Kahriger case, supra, does 
not so hold. But, assuming, arguendo, that it does, the only 
persons who would have to pay the $50 occupational tax 
and register before engaging in the business of accepting 
w’agers are those w’ho will be liable in the future for the 
10% tax imposed by Subchapter A, supra. To conclude 

i See, also, Treasury Regulation 132, Section 325.41. 
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otherwise would compel this Court to legislate and read 
Section 3290, supra, as follows: 

“Sec. 3290. Tax. 

“A special tax of $50 per year shall he paid by 
each person wl *> h * - liable lot 1 - tax under oubelmpter - A 
or who ic oi t gngod - in - receiving wag e r e v - for or on b e half 
of ftiiy p e l-s e n uo liable - .’’ 

Further, Congress itself has said that Section 3290 is an 
integral part of subchapter A, supra. In its Committee 
Reports 1 it said: 

“The committee conceives of the occupational 
tax as an integral part of any plan for the taxation 
of wagers and as essential to the collection and en¬ 
forcement of such a tax. * * *” 

Therefore, having shown that this defendant neither is, 
nor will be, liable under existing Federal law for the 10% 
tax imposed by Subchapter A, supra, there was no obli¬ 
gation or duty on him to pay the $50 tax before engaging 
in the business of accepting wagers. 

A simple example will reflect the accuracy of the fore¬ 
going. Contrary to popular belief the 10% tax provided 
for by Subchapter A, supra, does not apply to all 
types of wagering activities. A person, for example, 
who runs a poker game or dice table is not by the 
provisions of Subchapter A, supra, liable for the 10% 
tax. Therefore, he need not pay the $50 occupation¬ 
al tax and register. How does such a person know 
this '! The only way that any person can determine whether 
or not he is liable for the 10% tax and, therefore, must 
pay the $50 occupational tax, is by looking at the definitions 
under Subchapter A, supra, and determine if the wagering 
activities he is or will engage in, are subject to the 10% 
tax. Let us suppose that one person plans to run a dice 
table and another plans to take wagers on football and 

i House Report 586, 82d Song., 1st Scss., page 60. Senate Report 781, 82d 
Cong., 1st Sess., page 118. 
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baseball games. Neither has yet engaged in the business 
of accepting wagers and, therefore, neither is yet liable 
for the 10% tax. However, assuming that each intends 
to go into the business of accepting wagers, each must de¬ 
termine whether lie must pay the $50 occupational tax and 
comply with the registration provisions of Sec. 3291, Title 
26, U. S. C. The only way that the two persons can de¬ 
termine whether they must pay the $50 occupational tax 
is to look at the provisions of Subchapter A, supra, inas¬ 
much as Section 3290, supra, ($50 occupational tax) is, ar¬ 
guendo, conditioned on a future liability for the tax imposed 
by Subchapter A, supra. The person who is running a poker 
game or dice table would observe from the definitions con¬ 
tained in Subchapter A, supra, that there will not be any 
liability for him to pay 10% on wagers accepted by him. 
Therefore, there is no liability for him to pay the $50 oc¬ 
cupational tax and register. On the other hand, the per¬ 
son accepting football and baseball wagers will observe 
that he will be liable for the 10% tax. Therefore, he must 
pay the $50 occupational tax and register. 

All the foregoing is on the assumption that the payment 
of the occupational tax must precede engaging in the busi¬ 
ness of accepting wagers, which, it is submitted, the Act 
clearly does not provide. However, in the District of 
Columbia, even under such an erroneous premise, this 
defendant had no obligation to pay the $50 occupational 
tax because he neither was nor would be liable for the 
10% tax any more than is the person who operates or plans 
to operate a dice table or a poker table. This is so, 
because, whereas the one is exempt by virtue of the 
definitions contained in Subchapter A, supra, this defend¬ 
ant is exempt because the 10% tax is unconstitutional in 
the District of Columbia in that it is conditioned on the 
commission of a Federal crime and is, therefore, a penalty. 

As has been stated heretofore it is submitted that the 
lower appellate court erred in concluding that the Kahriger 
case, supra, stands for the proposition that payment of the 
$50 occupational tax must precede engaging in the business 
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of accepting wagers in the District of Columbia. First, 
liability for the $50 tax is by the literal language of Sec¬ 
tion 3200, supra, predicated on an existing liability for the 
payment of the 10% tax imposed by Subchapter A, supra. 
Second, all such special taxes are due on the first of July 
or on commencing any trade or business on which such 
tax is imposed. 1 The $50 occupational tax is such a special 
tax. Therefore, the question that must be answered as to 
when the special $50 tax must be paid, is, “when has a 
person commenced the trade or business t” Treasury Regu¬ 
lations 132, Section 325.42, among other things, provides 
that “commencing business” means the 

“. .. initial acceptance of a wager by a person liable 
for the 10% excise tax . . .”. 

Therefore, no person can be held to have commenced the 
business of accepting wagers until he has accepted his 
initial wager. Accordingly, the $50 special tax provided 
by Section 3290, suura. is not owing and due until he has 
accepted his initial wager. Therefore. Section 3290, supra, 
is of itself conditioned on the commission of a Federal 
crime in the District of Columbia and is, aeeordinglv, a 
penalty in the guise of a tax and is unconstitutional. 

Third, the language in the Kaliriger case, supra, relied 
upon by the lower appellate court (R-43) “. . . he is merely 
informed by the statute that in order to engage in the 
business of wagering in the future he must fulfill certain 
conditions ...” does not support the proposition that 
payment of the $50 occupational tax is a condition prece¬ 
dent. All that the Supreme Court was considering was 
the application of those taxes in the states and all that it 
meant by this language was that if persons in the states 
complied with the conditions set forth in the Wagering 
Tax Act, the Federal Government would not interfere bv 
penal proceedings with such activities. 


i Section 3271, Title 26, U. S. C. 
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The accuracy of the foregoing statement is evidenced in 
many ways. First of all, the Supreme Court stated in the 
Kaliriger case, supra, at page 512: 

* # * “Tj ie wagering tax with which we are here con¬ 
cerned applies to all persons engaged in the business 
of receiving wagers regardless of whether such ac¬ 
tivity violates state law. * * *” (Italics supplied) 

Secondly, it cited the License Tax Cases, 5 Wall. 462, 
471, and quoted therefrom as follows: 

<4# * * c on g r e SS cannot authorize a trade or busi¬ 
ness within a state in order to tax it. If, therefore, the 
licenses under consideration must be regarded as giv¬ 
ing authority to carry on the branches of business 
which they license, it might be difficult, if not impos¬ 
sible, to reconcile the granting of them with the Con¬ 
stitution. 

“But it is not necessary to regard these laws as 
giving such authority. So far as they relate to trade 
within State limits, they give none, and can give 
none. They simply express the purpose of the gov¬ 
ernment not to interfere by penal proceedings with 
the trade nominally licensed, if the required taxes are 
paid. The power to tax is not questioned, nor the 
power to impose penalties for non-payment of taxes. 
The granting of a license, therefore, must be regarded 
as nothing more than a mere form of imposing a tax. 
and of implying nothing except that the licensee shall 
be subject to no penalties under national law, if he 
pays it. * * *” (Italics supplied) 

Also, the cases cited in the footnote by the Supreme 
Court at page 516 of the Kaliriger opinion, were cases 
wherein certain conditions must be fulfilled in order to be 
permitted to engage in the business. But the situation is 
to the contrary in the instant case. The Wagering Tax 
Act itself, by Section 3207, specifically provides that the 
payment of any of the taxes imposed by the Act shall 
not exempt the taxpayer from any penalties provided by 
Federal law. Accordingly, fulfillment of the conditions 
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does not give any license or permission to engage in tlie 
activity in the District of Columbia. All of the cases 
relied upon by the United States in its briefs and the 
Supreme Court in its Opinion in the Kali rig er case (pages 
512-515) were cases construing statutes imposing taxes 
upon activities which had not been made illegal under Fed¬ 
eral law. Consequently, such taxes were held to be true 
taxes and not penalties in the guise of taxes as they were 
not conditioned on the commission of a crime. The taxes 
imposed by the Wagering Tax Act. however, are not taxes 
but are penalties as applied in the District of Columbia 
in that they are conditioned on the commission of a Fed¬ 
eral crime. 

In concluding, the Court’s attention is directed to page 
6 of the brief filed by the United States in the Kahriger 
case, supra, wherein it stated: 

“A federal tax is not invalid because levied on an 
occupation unlawful under state lau\ ...” (Italics 
supplied) 

Again at page 12 of its brief the United States said: 

“. . . Since the License Tax Cases there has been 
no doubt that Federal taxes may be imposed on occu¬ 
pations forbidden by state law. . . .” (Italics supplied) 

Again at page 25, the United States said: 

“The instant tax on wagers and the registration 
provisions attendant thereon apply irrespective of the 
legality of gambling under state law....” (Italics sup¬ 
plied) 

Both the United States and the Supreme Court con¬ 
sidered the application of these taxes only as applied to 
occupations, whether legal or illegal, under state laic. In 
fact, the sole “question presented” as set forth in the 
brief of the United States in the Kahriger case, supra, page 
2 thereof, is as follows: 
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“Whether the occupational tax provisions of the 
Revenue Act of 1951 (26 U. S. C., Supp. V, 3290) 
which levy a tax on persons engaged in the business 
of accepting wagers, and require such persons to reg¬ 
ister with the Collector of Internal Revenue, are un¬ 
constitutional because incidental regulatory features 
of the registration section (26 U. S. C., Supp. V, 3291) 
infringe the police power reserved to the states.” 
(Italics supplied) 

The question presented in the instant case, namely the 
invalidity of these taxes as applied to activities all of 
which have been made illegal in the District of Columbia 
by Federal law, was never passed on nor considered. 

B. The provisions of Chapter 27A of the Internal Revenue Code, 
Title 26, U. S. C., Sections 3285, et seq., contravene the Fifth 
Amendment of the United States Constitution because the 
information called for would incriminate or tend to incrimi¬ 
nate this defendant of violations of Federal law in the Dis¬ 
trict of Columbia. 

No citation of authority is necessary in support of the 
principle that it is beyond the power of the Congress of 
the United States to penalize the failure of a person to 
give a statement which is self-incriminatory under Federal 
law. Therefore, it is submitted that if the provisions of 
Chapter 27A, supra, require the furnishing of information 
which is self-incriminatory or which would tend to incrimi¬ 
nate under Federal law in the District of Columbia, such 
provisions are unconstitutional as they contravene the 
provisions of the Fifth Amendment of the Constitution. 
It is submitted that the provisions of Chapter 27A re¬ 
quire the furnishing of such incriminatory information 
and penalize the failure to furnish the same and, accord¬ 
ingly, are unconstitutional as they contravene the provi¬ 
sions of the Fifth Amendment of the Constitution. 

Section 3285, supra , Subchapter A of Chapter 27A, su¬ 
pra, which imposes the 10% tax on certain types of wagers 
and which has been discussed heretofore, requires that 
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this tax shall be paid on all such wagers. The Internal 
Revenue Service has prepared a return, Form 730, Treas¬ 
ury Department, Internal Revenue Service, which must 
be filed with a remittance covering the tax due under Sec¬ 
tion 3285, supra, for any calendar year month, and which 
must be in the hands of the Collector of Internal Revenue 
for the district in which the office or principal place of 
business of the taxpayer is located on or before the last 
day of the succeeding month. Among other things Form 
730 which is headed “Tax on Wagering” calls for the 
gross amount of wagers accepted during the month, gross 
amount of lay off wagers accepted during the month, the 
net tax due, etc. Obviously, the information which is re¬ 
quired by Form 730 and which must be furnished at the 
time the 10% tax is paid would incriminate or tend to 
incriminate this defendant of a violation or violations of 
Federal law in the District of Columbia. The information 
set forth on Form 730 and the payment of the tax due 
would constitute an admission by this defendant, or others 
similarly situate, of the commission of Federal crimes in 
the District of Columbia committed during the preceding 
month. 

Most apropos is a footnote which appears in the very 
recent case decided by the Supreme Court on December 7, 
1953, namely, United States v. Five Gambling Devices , et al., 
74 S. Ct. 190, 196, wherein Justices Black and Douglas of 
the majority stated: 

“Holding that the Act requires reports of interstate 
sales would raise a serious constitutional question. 
The Act makes it a crime to transport gambling de¬ 
vices in interstate commerce. Consequently, requiring 
monthly reports of sales and deliveries made by an 
interstate dealer would require him to make monthly 
reports of his own crimes. The Fifth Amendment 
provides that no person shall be compelled ‘to be a 
witness against himself.’ ” 

The identical situation is presented in the instant case. 
Accordingly, the provisions of Subchapter A of Chapter 
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27A of the Internal Revenue Code, Section 3285, supra, 
contravene the provisions of the Fifth Amendment when 
applied in the District of Columbia in that compliance 
with its provisions would incriminate or tend to incrimi¬ 
nate the defendant and others similarly situate in the 
District of Columbia of the commission of criminal acts in 
violation of Federal law. Accordingly, Subchapter A, 
supra, is unconstitutional and invalid. 

But, as has been previously pointed out, the necessity of 
complying with the provisions of Section 3290, supra, the 
$50 tax section, and Section 3291, supra, the registration 
section, are conditioned on a liability for the payment of 
the 10% tax imposed by Subchapter A, supra} Since 
neither this defendant nor others similarly situate in the 
District of Columbia could be required to comply with the 
provisions of Subchapter A, supra, in that compliance there¬ 
with would incriminate or tend to incriminate of a viola¬ 
tion of Federal law in the District of Columbia, there was 
no duty or obligation on this defendant to comply with 
the provisions of Sections 3290, supra, and 3291, supra. 

Further, as has been previously shown, since the $50 tax 
section, Section 3290, supra, and registration section, Sec¬ 
tion 3291, supra, are completely dependent upon the valid¬ 
ity of Subchapter A, the 10% section, the obligation to 
pay the $50 tax and register contemporaneously therewith 
does not arise until an initial wager has been accepted. 
Accordingly, the payment of the $50 Tax and the filing of 
the registration statement, Section 3291, supra, furnish¬ 
ing therein the information called for would incrimi¬ 
nate or tend to incriminate this defendant of crimes in 
the District of Columbia, namely, that he had violated 
the Federal anti-gambling laws, and, therefore, these sec¬ 
tions are unconstitutional in that they themselves con¬ 
travene the provisions of the Fifth Amendment. 1 2 

1 Sec, also, Treasury Regulation 132, Section 325.41. 

2 Treas. Decision 4929, Sec. 463 C. 32. Trcas. Decision 4929, Sec. 463 C. 33. 
Treas. Decision 4929, Sec. 463 C. 34. Treas. Decision 5138, Sec. 458-611. 
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Even assuming, arguendo, that registration and payment 
of the $50 occupational tax must precede the acceptance 
of a wager, such an argument could he advanced only if 
Subchapter A. supra , is constitutional and the 10% tax 
section is valid. But as has been previously shown, the 
10% tax section is invalid and unconstitutional in that 
compliance therewith will incriminate or tend to incrimi¬ 
nate in violation of Federal law in the District of Columbia. 
Therefore, even under this erroneous assumption, there was 
no obligation nor requirement for this defendant to com¬ 
ply with the provisions of Section 3290, supra, the $50 tax 
section, and Section 3291, supra, the registration section. 

Again, assuming, arguendo, that registration and pay¬ 
ment of the $50 occupational tax must precede the accept¬ 
ance of a wager and assuming, arguendo, that Subchapter 
A, supra, the 10% tax section, is constitutional, it is sub¬ 
mitted that this defendant was not required to comply 
with the provision of Section 3290, the $50 tax section, nor 
Section 3291, the registration section. This is so because 
an agreement to engage in the kind of gambling activities 
which are covered by the provisions of the Wagering Tax 
Act would be an illegal agreement under Federal laws in 
the District of Columbia. Therefore, the payment of the 
$50 tax and the filing of the registration form on the part 
of one or more co-conspirators in order to obtain a special 
tax stamp would constitute an overt act in furtherance 
of the illegal agreement and this defendant would thereby 
subject himself to prosecution for a violation of Title 18, 
U. S. C., Section 371. 

The lower appellate court in ruling against the conten¬ 
tion that the provisions of the Wagering Tax Act are un¬ 
constitutional in that they contravene the Fifth Amend¬ 
ment, relied on language appearing in the opinion of the 
Kahriger case, supra, at page 515 thereof, wherein the 
Supreme Court discussed United States v. Sullivan, supra, 
and quoted therefrom. The quote, however, was relied on 
only in an application of the Wagering Tax Act in the 
states. Therefore, it is submitted, that there is a vast dis- 
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tinction between the situation in the Kahriger case, supra, 
and the present case. In this regard the Court’s attention 
should first be directed to certain statements which ap¬ 
peared in the reply brief filed by the United States in the 
Kahriger case, supra, which will lay a foundation for a 
clear showing of the distinction to be drawn. At page 2 
of its reply brief it stated: 

“We submit that the registration requirements of 
Sec. 3291 clearly do not violate the Fifth Amendment. 
In the first place, the occupation taxed is unlawful only 
under state lau's, and the federal privilege against self¬ 
incrimination protects only against inquiries incrimi¬ 
natory under federal law. ...” (Italics supplied) 

Again, at page 3 of its reply brief the United States 
stated: 

“Section 3290 imposes a tax on the occupation of 
wagering. Wagering is doubtless unlawful in many 
states (perhaps in all but Nevada), but it is not for¬ 
bidden by any federal law.” 

“Thus the registration statement in which the tax¬ 
payer is required to set forth his name, address and 
places of business, and the names and addresses of 
his agents or principals does not call for a disclosure 
of information which will reveal a violation of federal 
law. 

“It is established that the self-incrimination clause 
of the Fifth Amendment only relates to information 
incriminatory under federal law. ...” (Italics sup¬ 
plied) 

The foregoing excerpts from the reply brief of the United 
States clearly show why the Supreme Court in the Kahriger 
case at page 515 stated: 

“Nor do we find the registration requirements of 
the Wagering Tax Act offensive. All that is required 
is the filing of names, addresses and places of business. 
This is quite general in tax returns . . 


If the Act is applied only in the states, the above-quoted 
language is correct for under the decided cases there is 
nothing offensive in the registration requirements when 
viewed solely from a state aspect. That is so, because, 
as the United States had pointed out in its reply brief, 
wagering is not forbidden bv anv Federal law in the states. 
But the situation is completely to the contrary in the Dis¬ 
trict of Columbia. All of the gambling activities embraced 
by the Wagering Tax Act have, prior to its enactment, 
been made Federal crimes in the District of Columbia and 
on their face the registration forms and tax returns call 
for information which would incriminate or tend to incrimi¬ 
nate this defendant of a violation of a Federal law in the 
District of Columbia. Further, in those instances in which 
the Supreme Court has upheld the validity of Acts of 
Congress calling for information to be given by the tax¬ 
payer, 1 the activity taxed had not been made a Federal 
crime by the Congress of the United States and, accord¬ 
ingly, the information called for would not incriminate or 
tend to incriminate the individual of a violation of Federal 
law if said information was furnished. It was against 
this background that the Supreme Court relied on the case 
of United States v. Sullivan f supra. The Sullivan case in¬ 
volved the failure of a bootlegger to file an income tax re¬ 
turn during the prohibition era. His defense was that 
the return called for information which would incriminate 
or tend to incriminate him of a violation of Federal law, 
to wit, the National Prohibition Act. The Supreme Court 
rejected this argument and stated in substance that the 
income tax return did not on its face call for any informa¬ 
tion which would incriminate or tend to incriminate him, 
but, that if there was some answer which would tend to 
incriminate him, then it was at that time that the defend¬ 
ant had the privilege of raising the protection afforded him 
by the Fifth Amendment but he could not refuse to file any 

l United States v. Kahriger, svpra, Pgs. 511-515. 
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return at all. The most pertinent language in the Sullivan 
case is that at page 263 wherein the court stated: 

most of the items warranted no complaint . . .” 

Obviously, this was a correct statement for the giving of 
name, address, place of business, etc., certainly is not in¬ 
criminatory on its face. It might be said that “source” 
of income would call for information which might incrimi¬ 
nate or tend to incriminate in volation of Federal law if 
the taxpayer was engaged in an activity made illegal under 
Federal law. Under the authority of the Sullivan case, at 
the time of filing the income tax return he could have re¬ 
fused to answer those questions which reasonably might 
tend to incriminate. In the instant case, however, all of 
the items warrant complaint and all are incriminatory on 
their face. The very registration form itself, Form 11-C, 
is headed “Special Tax Return and Application for Reg¬ 
istry—Wagering”. 1 Form 730 which must be filed each 
month, together with a check for 10% of the amount of 
wagers accepted, is headed “Tax on Wagering” and calls 
for the gross amount of wagers, amount of tax due, etc. 2 
It is submitted, that a mere cursory look at the registra¬ 
tion form and monthly tax return, discloses that furnishing 
the information required would certainly have brought this 
taxpayer into danger of prosecution and punishment for 
violations of Federal law in the District of Columbia. Ac¬ 
cordingly, it is submitted that the provisions of Chapter 
27A of the Internal Revenue Code. Section 3285, supra, as 
applied to this defendant in the District of Columbia con¬ 
travene the privilege against self-incrimination as guaran¬ 
teed by the Fifth Amendment of the Constitution. 

Further, the filing of the registration form and/or the 
monthly returns as required by the Wagering Tax Act 
would constitute a waiver of the privilege against self¬ 
incrimination. In order to avail one’s self of the privilege 

1 Trcas. Regs. 132, Secs. 325.50, 325.51, 325.52. 

2 Trcas. Regs. 132, Secs. 325.30, 325.31, 325.32. 
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against self-incrimination a person must invoke the privi¬ 
lege at the first apprehension of danger, that is at the first 
moment when information is called for which if given by 
him would incriminate or tend to incriminate him of a 
violation of Federal law. In the case of United States v. 
St. Pierre, 1 2 the court said: 

“The time for a witness to protect himself is when 
the decision is first presented to him;” . . 

The time when the decision is first presented to him dif¬ 
fers according to the circumstances. As the court stated 
in United States v. Pechartr 

“. . . It is conceded in the record that the defend¬ 
ants were men engaged in gambling and other related 
so-called racketeering activities. Because of that fact, 
are they to be deprived of the right to exercise their 
constitutional privileges ? 

“Preliminarily to a decision on the fact, I think 
it may be pertinent and appropriate to state that if 
the constitutional privilege becomes unavailing to a 
person because of his occupation, it is but a short 
step to make it unavailing to a man because he is a 
Repuliean or Democrat, or a Catholic or a Jew. The 
privilege is one that is exercisable by any person pro¬ 
vided that the facts and circumstances warrant its 
exercise.” * * * 

“Furthermore, the case is not precedentially of any 
value to us because the matter of the exercise of privi¬ 
lege mag be different in given circumstances , at a 
different time , and in a different Forum and where dif¬ 
ferent issues are present. Even.* case where the exer¬ 
cise of the privilege against self-incrimination is sought 
to be availed of must be determined with respect to 
the facts and circumstances of that particular case.” 

Where the questions call for answers incriminatory on 
their face there is no burden on the witness to show special 

1 United Staten v. St. Ticrre , 132 F. 2d S37, writ dismissed, 63 Sup. Ct. 910, 
319 U. S. 41. 

2 United States v. Pcchart, 103 F. Supp. 417, 419. 
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circumstances why the answers called for would be incrimi¬ 
natory. 1 Where they are not incriminatory on their face, 
the defendant must show some tangible and substantial 
probability that his answers to such questions would tend 
to incriminate him. It is then for the court to finally deter¬ 
mine whether incrimination is reasonably possible from 
any answer the witness may give, but, if such possibility 
exists the privilege bars compulsory disclosure of any fact 
that would tend to incriminate him. 2 

It is submitted that this witness properly exercised his 
privilege against self-incrimination by remaining silent and 
refusing to furnish the required information because the 
questions call for answers which on their face incriminate 
or tend to incriminate in the District of Columbia. 

In Blau v. United States , 340 U. S. 159, at page 160, 71 
Sup. Ct. 223, 224, the Supreme Court stated: 

“Whether such admissions by themselves would sup¬ 
port a conviction under a criminal statute is imma¬ 
terial. Answers to the questions asked by the grand 
jury would have furnished a link in the chain of evi¬ 
dence needed in a prosecution of petitioner for viola¬ 
tion of (or conspiracy to violate) the Smith Act. 
Prior decisions of this Court have clearlv established 
that under such circumstances, the Constitution gives 
a witness the privilege of remaining silent. ,y (Italics 
supplied) 

All that is required in invoking the privilege against 
self-incrimination is that the answer might tend to incrimi¬ 
nate or might furnish a link in the chain of evidence which 
might ultimately incriminate. 3 If a witness having the 
right to invoke the privilege under such circumstances fails 

i United States v. Haley, 26 F. Supp. 495, 496 (D. C. 1951). 

- Estes v. Potter, 1S3 F. 2d S65, S68, Cert. Denied SI S. Ct. 356, 340 U. S. 
920. 

3 United States v. Burr, 25 Fed. Cases, pages 38, 40, No. 14,692e. Hoffman 
v. United States, 71 S. Ct. 814, 83 S. Blau v. United States, 340 U. S. 159. 
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to so do and furnishes the information called for, such per¬ 
son waives the privilege. 1 

In concluding, it is submitted that there was no other 
way in which this defendant could successfully exercise 
the privilege against self-incrimination other than refus¬ 
ing to furnish the required information. Combs v. Snyder , 
D. C. D. C. 101 F. Supp. 531, affirmed without opinion, 342 
U. S. 132, stands for the proposition that all the informa¬ 
tion called for must be furnished in order to obtain a spe¬ 
cial tax stamp. It would be ridiculous to advance the 
premise that this defendant should have gone to the In¬ 
ternal Revenue Service and stated to the officers therein 
that he wanted a special tax stamp but he was not going 
to furnish the information called for as that would incrimi¬ 
nate or tend to incriminate him of a violation of Federal 
law in the District of Columbia and, accordingly, invoked 
the privilege accorded by the Fifth Amendment. Such 
an act on his part would have exposed him immediately 
to prosecution or most certainly would have furnished a 
link or lead whereby he could ultimately have been prose¬ 
cuted and perhaps convicted. 

It is asserted that if this defendant had filed the required 
returns, the same could subsequently have been introduced 
by the United States in a criminal proceeding. Under these 
circumstances, it is asserted that at trial when the returns 
were offered in evidence the United States would unques¬ 
tionably advance the argument that this defendant had 
waived the privilege afforded by the Fifth Amendment by 
furnishing the required information. But even though 
such returns were ruled to be inadmissible in a criminal 
proceeding against this defendant, such a ruling could not 
deprive him of his right to invoke the privilege against 
self-incrimination. In such a situation the facts would 
parallel those in the case of Counsehnan v. Hitchcock , 142 

i Rogers v. United States, 71 S. Ct. 43S. United States cx Rel. Vajtaucr v. 
Commissioner, 47 S. Ct. 302, 273 TJ. S. 103. United States v. Murdoclc, 281 
U. S. 141. United States v. Monia, 317 XJ. S. 424. 
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U. S. 547. As the court pointed out in that case at page 
564-565: 

“It remains to consider whether § 860 of the Revised 
Statutes removes the protection of the constitutional 
privilege of Counselman. That section must be con¬ 
strued as declaring that no evidence obtained from a 
witness by means of a judicial proceeding shall be given 
in evidence, or in any manner used against him or his 
property or estate, in any court of the United States, 
in any criminal proceeding, or for the enforcement 
of any penalty or forfeiture. It follows, that any evi¬ 
dence which might have been obtained from Counsel- 
man by means of his examination before the grand 
jury could not be given in evidence or used against 
him or his property in any court of the United States, 
in any criminal proceeding, or for the enforcement of 
any penalty or forfeiture. This, of course, protected 
him against the use of his testimony against him or 
his property in any prosecution against him or his 
property, in any criminal proceeding, in a court of the 
United States. But it had only that effect. It could 
not, and would not, prevent the use of his testimony 
to search out other testimony to be used in evidence 
against him or his property, in a criminal proceeding 
in such court. It could not prevent the obtaining and 
the use of witnesses and evidence which should be at¬ 
tributable directly to the testimony he might give under 
compulsion, and on which he might be convicted, when 
otherwise, and if he had refused to answer, he could 
not possibly have been convicted. . . . The protection 
of § 860 is not coextensive with the constitutional pro¬ 
vision. Legislation cannot detract from the privilege 
afforded by the Constitution. . . . Neither could the 
ruling of a court excluding the admission of the re¬ 
turns he sufficient protection. . . (Italics supplied) 

Unquestionably the information obtained from the re¬ 
turns would furnish leads or links in the chain of evidence 
which would have tended to incriminate this defendant. 

The privilege afforded by the Fifth Amendment is predi¬ 
cated on “ compulsion ” being present. The Wagering Tax 
Act has such compulsion therein and, accordingly, the privi- 


lege has been properly exercised by this defendant. The 
compulsion present in the Wagering Tax Act is the exist¬ 
ence of the likelihood of punishment for failure to comply 
with the provisions of said Act. The punishment for such 
failure is provided for in Section 3294 of the Act and in 
the instant case the United States is seeking to impose 
that punishment on this defendant for failing to pay the 
$50 tax and furnish the required information. Punishment 
is the key concept of compulsion. It is indispensable to the 
existence of the privilege against self-incrimination. Again 
and again in describing the privilege the courts have 
pointed out such expression as “protection (to the wit¬ 
ness) against being brought by means of his evidence 
within the penalties of the law.” Mason v. United States, 
344 U. S. 365, 366, or “he might be convicted when other¬ 
wise and if he had refused to answer he could not have 
possibly been convicted.” Counsehnan v. Hit chock, supra; 
Brown v. Walker, 161 U. S. 591. Again in the trial of 
Aaron Burr, supra, Chief Justice Marshall stated: 

“. . . It would seem, then, that the court ought never 
to compel a witness to give an answer which discloses 
a fact that would form a necessary and essential part 
of the crime which is punishable by the laws” . . . 
(Italics supplied) 

The Wagering Tax Act by its provisions calls for certain 
steps to be taken, namely, the filing of certain returns giv¬ 
ing certain information. This defendant asserts that fur¬ 
nishing such information would incriminate or tend to in¬ 
criminate him of violations of Federal law in the District 
of Columbia. By failing to furnish the required informa¬ 
tion he has subjected himself to the penalties provided by 
Section 3294 of the Act unless the protection of the Fifth 
Amendment was properly available to him. It is asserted 
that the privilege has been properly exercised. It should 
not be forgotten that there is no immunity statute which 
would protect this defendant if he had complied with 
the provisions of the Wagering Tax Act. In fact, Sec. 3297, 
supra, provides to the contrary. 


29 


An excellent review of the cases re the exercise of the 
privilege is contained in the case of Aiuppa v. Umted 
States, 201 F. 2d 287, 300 (Sixth Circuit Court of Appeals, 
1952). Cited with approval in U. S. v. Doto, 205 F. 2nd 
416, 418 (2nd Cir. 1943). In concluding that opinion the 
court used language which is most pertinent to the present 
situation. At page 300 of that opinion the court stated: 

“Despite the enjoyment by millions of spectators 
and auditors of the exhibition by television of the 
confusion and writhings of widely known malefactors 
and criminals, when sharply questioned as to their 
nefarious activities, we are unable to give judicial 
sanction, in the teeth of the Fifth Amendment, to the 
employment by a committee of the United States Sen¬ 
ate of methods of examination of witnesses constitut¬ 
ing a triple threat: answer truly and you have given 
evidence leading to your conviction for a violation of 
federal law; answer falsely and you will be convicted 
of perjury; refuse to answer and you will be found 
guilty of criminal contempt and punished by fine and 
imprisonment. In our humble judgment, to place a 
person not even on trial for a specified crime in such 
predicament is not only not a manifestation of fair 
play, but is in direct violation of the Fifth Amendment 
to our national Constitution.” 

The same triple threat is present in the instant case. 
If this defendant had filed the required returns and an¬ 
swered truly he would have given evidence leading to his 
conviction for violation of Federal law. If he had filed the 
returns and answered falsely, he would have been con¬ 
victed of perjury. Having refused to answer he is now 
being prosecuted for failing to have answered. 

In concluding this portion of the argument it is submitted 
that where information is sought which if given would 
incriminate or tend to incriminate an individual of a viola¬ 
tion of Federal law, that individual can properly invoke 
the protection of the Fifth Amendment at the first moment 
that he apprehends danger. The protection of the privi¬ 
lege is not removed unless (a) he waives the privilege by 
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giving the information required, or (b) a complete im¬ 
munity statute cancels the privilege because it removes the 
punishment to which he might be subjected by vitrue of 
giving the required information, or (c) the furnishing of 
the required information while contrary to a law of the 
United States would not subject the person to any penalty 
or punishment. However, as long as there is a possibility 
of punishment which may ensue by furnishing the required 
information, and none of the foregoing exceptions are pres¬ 
ent, the protection of the Fifth Amendment can be invoked. 
This defendant has properly relied on the protection af¬ 
forded by the Fifth Amendment. 

C. The provisions of Chapter 27A of the Internal Revenue Code, 
specifically Sections 3275 and 3293, contravene the pro¬ 
visions of the Fourth Amendment of the United States Con¬ 
stitution. 

It is well settled that probable cause for issuing a search 
warrant is less than proof of guilt. 1 

As was stated in the Dumbra case: 

“Probable cause for issuing a search warrant is 
shown if ‘the affiant had reasonable grounds of the 
warrant for the belief that the law was being violated 
on the premises to be searched; and if the apparent 
facts set out in the affidavit are such that a reason¬ 
ably discreet and prudent man would be led to believe 
that there was a commission of the offense charged’ 
{Dumbra v. United States, supra, at 441). ‘Probable 
cause has been defined by this Court as “reasonable 
ground of suspicion supported by circumstances suf¬ 
ficiently strong in themselves to warrant a cautious 
man in the belief that the party is guilty of the offense 
with which he is charged.” ’ (ibid.).” 

Compliance with the provisions of Chapter 27A, supra, 
would result in a posting by the Collector of Internal Reve- 

l Dumbra v. United States, 268 U. S. 435; Steele v. United States, No. 1, 
267 U. S. 498; cf. Brincgar v. United States, 338 U. S. 160; Carroll v. United 
States, 267 U. S. 132. 
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nue pursuant to the provisions of Section 3275, Title 26, 

U. S. C. This section would require the Collector to post in 
a conspicuous place in his office, for public inspection, the 
name of this defendant and the time, place and business for 
which the special tax was paid. This would immediately 
put the United States Attorney for the District of Columbia 
on notice that this defendant was engaged in activities in 
violation of Federal law in this District, and he could im¬ 
mediately obtain the returns filed and use them in a prose¬ 
cution against this defendant or at least obtain leads from 
them whereby he could prosecute him. 1 Further, Section 
3293, Title 26, U. S. C. would require this defendant to 
post the special tax stamp in his place of business under 
penalty of Federal law if he fails so to do. 2 The contraven¬ 
tion of the Fourth Amendment is made quite apparent by 
this section for the very business for which the special tax 
stamp is issued and required to be posted is unlawful in 
the District of Columbia. 3 Since compliance with either or 
both of the foregoing sections would lay a predicate for 
the issuance of a search warrant, this compulsion consti¬ 
tutes a device to obtain information under the guise of * 
statutory authority so that thereafter the United States 
could assert “probable cause” for the issuance of a search 
warrant and subsequently contend that any search or 
seizure pursuant thereto was valid. 

l Treas. Dec. 4929, Secs. 463 C. 32, 463 C. 33, 463 C. 34; Treasury Dec. 5138, 
Sec. 458.611. 

- Treasury Regs. 132, Section 325.53. 

3 United States v. Yuginovich , supra, page 464. 
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CONCLUSION. 

It is respectfully submitted that the judgment of the 
Municipal Court of Appeals for the District of Columbia 
should be reversed. 

Walter E. Gallagher, 

821 Fifteenth Street, N. W., 
Washington 5, D. C., 

Myron G. Ehrlich, 

Columbian Building, 
Washington, D. C., 

Counsel for Appellant. 

January, 1954. 
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STATUTES AND REGULATIONS INVOLVED 

Act of October 20, 1951, c. 521, Title IV, § 471 (a), 65 Stat. 529. 
Title 26 U.S.C. §§ 3285 et seq.. Chap. 27A Internal Revenue 
Code. (Wagering Tax Act) 

“CHAPTER 27A—WAGERING TAXES 

“Subchapter A— Tax ox Wagers 

“Sec. 3285. Tax. 

“(a) Wagers. There shall be imposed on wagers, as de¬ 
fined in subsection (b), an excise tax equal to 10 per centum 
of the amount thereof. 

“(b) Definitions. For the purposes of this chapter— 

“(1) The term ‘wager’ means (A) any wager with 
respect to a sports event or a contest placed with a 
person engaged in the business of accepting such 
wagers, (B) any wager placed in a wagering pool with 
respect to a sports event or a contest, if such pool is 
conducted for profit, and (C) any wager placed in a 
lottery conducted for profit. 

“(2) The term ‘lottery’ includes the numbers game, 
policy, and similar types of wagering. The term does 
not include (A) any game of a type in which usually 
(i) the wagers are placed, (ii) the winners are deter¬ 
mined, and (iii) the distribution of prizes or other 
property is made, in the presence of all persons 
placing wagers in such game, and (B) any drawing 
conducted by an organization exempt from tax under 
section 101, if no part of the net proceeds derived from 
such drawing inures to the benefit of any private 
shareholder or individual. 

“(c) Amount of wager. In determining the amount of 
any wager for the purposes of this subchapter, all charges 
incident to the placing of such wager shall be included: 
except that if the taxpayer establishes, in accordance with 
regulations prescribed bv the Secretary, that an amount 
eoual to the tax imposed by this subchapter has been col¬ 
lected as a separate charge from the person placing such 
wmrer. the amount so collected shall be excluded. 

“(d) Persons liable for tax. Each person who is engaged 
in the business of accepting wagers shall be liable for and 
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shall pay the tax under this subchapter on all wagers 
placed with him. Each person who conducts any wagering 
pool or lottery shall be liable for and shall pay the tax 
under this subchapter on all wagers placed in such pool or 
lotterv. 

“(e) Exclusions from tax. Xo tax shall be imposed by 
this subchapter (1) on any wager placed with, or on any 
wager placed in a wagering pool conducted by, a pari¬ 
mutuel wagering enterprise licensed under State law, and 
(2) on any wager placed in a coin-operated device with re¬ 
spect to which an occupational tax is imposed bv section 
3267. 

“(f) Territorial extent. The tax imposed by this 
subchapter shall apply only to wagers (1) accepted in the 
United States, or (2) placed by a person who is in the 
United States (A) with a person who is a citizen or resi¬ 
dent of tlie United States, or (B) in a wagering pool or 
lottery conducted by a person who is a citizen or resident 
of the United States. 

“Sec. 3286. Credits and Refunds. 

“(a) Xo overpayment of tax under this subchapter shall 
be credited or refunded (otherwise than under subsection 
(b)), in pursuance of a court decision or otherwise, unless 
the person who paid the tax establishes, in accordance with 
regulations prescribed by the Secretary, (1) that he has 
not collected (whether as a separate charge or otherwise) 
the amount of the tax from the person who placed the 
wairer on which the tax was imposed, or (2) that he has re¬ 
paid the amount of the tax to the person who placed such 
wager, or unless he files with the Secretary written consent 
of the nerson who Traced such wager to the allowance of 
the credit or the making of the refund. In the case of any 
laid-off wager, no overpayment of tax under this sub- 
chapter shall be so credited or refunded to the person with 
whom such laid-off wager was placed unless he establishes, 
in accordance with regulations prescribed by the Secretary, 
that the provisions of the preceding sentence have been 
complied with both with respect to the person who placed 
the laid-off wager with him and with respect to the person 
who placed the original wager. 
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“ (b) Where any taxpayer lays off part or all of a wager 
with another person who is liable for tax under this sub¬ 
chapter on the amount so laid off, a credit against the tax 
imposed by this subchapter shall be allowed, or a refund 
shall be made to, the taxpayer laying off such amount. Such 
credit or refund shall be in an amount which bears the 
same ratio to the amount of tax which such taxpayer paid 
under this subchapter on the original wager as the amount 
so laid off bears to the amount of the original wager. Credit 
or refund under this subsection shall be allowed or made 
only in accordance with regulations prescribed by the Sec¬ 
retary: and no interest shall be allowed with respect to 
anv amount so credited or refunded. 

“Sf.c. 3287. Certain provisions made applicable. 

“All provisions of law, including penalties, applicable 
with respect to any tax imposed by section 2700 shall, inso¬ 
far as applicable and not inconsistent with the provisions 
of this subchapter, be applicable with respect to the tax 
imposed by this subchapter. In addition to all other 
records required pursuant to section 2709, each person 
liable for tax under this subchapter shall keep a daily 
record showing the gross amount of all wagers on which he 
is so liable. 

“Subchapter B—Occupational Tax 
“Sec. 3290. Tax. 

“A special tax of $50 per year shall be paid by each per¬ 
son who is liable for tax under subchapter A or who is 
engaged in receiving wagers for or on behalf of any person 
so liable. 

“Sec. 3291. Registration. 

“(a) Each person required to pay a special tax under 
this subchapter shall register with the collector of the 
district— 

“(1) his name and place of residence; 

“ (2) if he is liable for tax under subchapter A, each 
place of business where the activity which makes him 
so liable is carried on, and the name and place of resi¬ 
dence of each person who is engaged in receiving 
wagers for him or on his behalf: and 
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“(3) if he is engaged in receiving wagers for or on 
behalf of any person liable for tax under subchapter 
A, the name and place of residence of each such 
person. 

‘‘(b) Where subsection (a) requires the name and place 
of residence of a firm or company to be registered, the 
names and places of residence of the several persons con¬ 
stituting the firm or company shall be registered. 

“(c) In accordance with regulations prescribed by the 
Secretary, the collector may require from time to time such 
supplemental information from any person required to 
register under this section as mav be needful to the en- 
forcemeat of this chapter. 

“Sec. 3292. Certain provisions made applicable. 

“Sections 3271, 3273(a), 3275, 3276, 3277, 3279, and 3280 
shall extend to and apply to the special tax imposed by 
this subchapter and to the persons upon whom it is im¬ 
posed, and for that purpose any activity which makes a 
person liable for special tax under this subchapter shall 
he considered to be a business or occupation described in 
chapter 27. Xo other provision of subchapter B of chapter 
27 shall so extend or apply. 

“Sec. 3293. Posting. 

“Every person liable for special tax under this sub¬ 
chapter shall place and keep conspicuously in his principal 
place of business the stamp denoting the payment of such 
special tax: except that if he has no such place of business, 
he shall keep such stamp on his person, and exhibit it, upon 
request, to any officer or employee of the Bureau of In¬ 
ternal "Revenue. 

“Sec. 3294. Penalties. 

“(a) Failure to pay tax. Any person who does any act 
which makes him liable for special tax under this sub¬ 
chapter, without having paid such tax, shall, besides being 
liable to the payment of the tax, be fined not less than $1,000 
and not more than $5,000. 

“ (b) Failure to post or exhibit stamp. Any person who, 
through negligence, fails to comply with section 3293, shall 
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be liable to a penalty of $50, and the cost of prosecution. 
Any person who, through willful neglect or refusal, fails 
to comply with section 3293, shall be liable to a penalty of 
$100, and the cost of prosecution. 

“(c) Willful violations. The penalties prescribed by 
section 2707 with respect to the tax imposed by section 2700 
shall apply with respect to the tax imposed by this sub¬ 
chapter. 

“Subchapter C—Miscellaneous Provisions 

“Sec. 3297. Applicability of Federal and State Laws. 

“The payment of any tax imposed by this chapter with 
respect to any activity shall not exempt any person from 
any penalty provided by a law of the United States or of 
any State for engaging in the same activity, nor shall the 
payment of any such tax prohibit any State from placing 
a tax on the same activity for State or other purposes. 

“Sec. 3298. Inspection of Books. 

“Notwithstanding section 3631, the books of account of 
any person liable for tax under this chapter may be ex¬ 
amined and inspected as frequently as may be needful to 
the enforcement of this chapter.” 

(b) Technical amendment. Section 3310(f) (relating to 
discretion allowed the Commissioner with respect to re¬ 
turns and payment of tax) 53 is hereby amended by insert¬ 
ing after “subchapter A of chapter 25,” the following: 
“subchapter A of chapter 27A,”. 

Sec. 472. Effective Date of Part VII. 

The tax imposed by subchapter A of chapter 27A, as 
added by section 471, shall apply only with respect to 
wagers placed on or after the first day of the first month 
which begins more than 10 days after the date of enactment 
of this Act. No tax shall be payable under subchapter B 
of chapter 27A, as added by section 471, with respect to 
any period prior to the first day of the first month winch 
begins more than 10 days after the date of enactment of 
this Act. In the case of any person who is liable for tax 
under subchapter A of chapter 27A, as added by section 


53IJ.S.C.A. $ 3310(f). 


471, or who is engaged in receiving wagers for or on behalf 
of any person so liable, and who commenced the activity 
which makes him subject to such tax, or who was engaged 
in receiving such wagers, prior to the first day of the first 
month specified in the preceding sentence, the tax under 
subchapter B of chapter 27A, as added by section 471, shall 
be reckoned proportionately from the first day of such 
month to and including the thirtieth day of June following 
and shall be due on, and payable on or before, the last day 
of the month specified in the preceding sentence.” 

Act of March 3, 1901, 31 Slat. 1330, ch. 854, § 863; June 30, 

1902, 32 Stat. 535, ch. 1329; Apr. 5, 1938, 52 Stat. 198, ch. 

72, § 1. Title 22, D.C. Code. Sec. 1501; 

Lotteries—Promotion—Sale or Possession 
of Tickets. 

If any person shall within the District keep, set up, or 
promote, or be concerned as owner, agent, or clerk, or in 
any other manner, in managing, carrying on, promoting, or 
advertising, directly or indirectly, any policy lottery, policy 
shop, or any lottery, or shall sell or transfer any chance, 
right, or interest, tangible or intangible, in any policy 
lottery, or any lottery or shall sell or transfer any ticket, 
certificate, bill, token, or other device, purporting or in¬ 
tended to guarantee or assure to any person or entitle him 
to a chance of drawing or obtaining a prize to be drawn 
in anv lotterv, or in a game or device commonlv known as 
policy lottery or policy or shall, for himself or another 
person, sell or transfer, or have in his possession for the 
pnrpose of sale or transfer, a chance or ticket in or share 
of a ticket in anv lotterv or anv such bill, certificate, token, 
or other device, he shall be fined upon conviction of each 
said offense not more than $1,000 or be imprisoned not 
more than three years, or both. The possession of any 
copy or record of any such chance, right, or interest, or of 
any such ticket, certificate, bill, token, or other device shall 
he prima-facie evidence that the possessor of such copy 
or record did. at the time and place of such possession, 
keep, set up. or promote, or was at such time and place 
concerned as owner, agent, or clerk, or otherwise in man¬ 
aging. carrying on. promoting, or advertising a policy 
lottery, policy shop, or lottery. 
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Act of April 5, 1938, 52 Stat. 198, ch. 72, § 2, Title 22, 

D. C. Code, Sec. 1502: 

If any person sliall within the District have in his posses¬ 
sion, knowingly, any ticket, certificate, bill, slip, token, 
paper, writing, or other device used, or to be used, or 
adapted, devised, or designed for the purpose of playing, 
carrying on, or conducting any lottery, or the game or de¬ 
vice commonly known as policy lottery or policy, he shall 
be fined upon conviction of each said offense not more than 
$500 or be imprisoned for not more than six months, 
or both. 

Act of March 3, 1901, 31 Stat. 1330, ch. 854, § 864, Title 22, 

D. C. Code, Sec. 1503. 

If any person shall knowingly permit, on any premises 
under his control in the District, the sale of any chance or 
ticket in or share of a ticket in any lottery or policy lottery, 
or shall knowingly permit any lottery or policy lottery, or 
policy shop on such premises, he shall be fined not less than 
fifty dollars nor more than five hundred dollars, or be im¬ 
prisoned not more than one year, or both. 

Act of March 3, 1901, 31 Stat. 1331, ch. 854, § 869; May 16, 

1908, 35 Stat. 164, ch. 172, § 3. Title 22. D. C. Code, Sec. 1508. 

It shall be unlawful for any person or association of 
persons to bet, gamble, or make books or pools on the result 
of any trotting or running race of horses, or boat race, or 
race of any kind, or on any election, or any contest of any 
kind, or game of baseball. Any person or association of 
nersons violating the provisions of this section shall be 
fined not exceeding five hundred dollars or be imprisoned 
not more than ninety days, or both. 

Constitution of the United Stales 
Amendment IV—Searches and Seizures 

The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures, shall not he violated, and no "Warrants shall 
i«sue. hut upon probable cause, supported hy Oath or 
affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 
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Amendment V 

“ * * * nor sliall be compelled in any criminal case to be 
a witness against himself * * 


Act of June 25, 1948, c. 645, 62 Stat. 701, U.S.C. Title 18, § 371. 

$ 371. Conspiracy to commit offense or to defraud 
United States. 

If two or more persons conspire either to commit any 
offense against the United States, or to defraud the United 
States, or any agency thereof in any manner or for any 
purpose, and one or more of such persons do any act to 
effect the object of the conspiracy, each shall be fined not 
more than $10,000 or imprisoned not more than five years, 
or both. 

Tf, however, the offense, the commission of which is the 
object of the conspiracy, is a misdemeanor only, the pun¬ 
ishment for such conspiracy shall not exceed the maximum 
punishment provided for such misdemeanor. 

53 Stat. 395, Title 26. U. S. C. § 3275 

$ 3275. List of special taxpayers for public inspection. 

(a) In collector’s office. Each collector shall, under reg¬ 
ulations of the Commissioner, place and keep conspicu¬ 
ously in his office, for public inspection, an alphabetical list 
of the names of all persons who shall have paid special 
taxes within his district, and shall state thereon the time, 
place, and business for which such special taxes have been 
paid, and upon application of any prosecuting officer of 
any State, county, or municipality, he shall furnish a cer¬ 
tified copy thereof, as of a public record, for which a fee 
of $1 for each one hundred words or fraction thereof in 
the copy or copies so requested, may be charged. 

53 Stat. 394, Title 26, U. S. C. § 3271. 

$3271. Payment of Tax. 

(a) Condition precedent to doing business. No person 
shall be engaged in or carry on any trade or business men¬ 
tioned in this chapter until he has paid a special tax there¬ 
for in the manner provided in this chapter. 
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Treasury Regulations 132, relating to excise and special tax 
on wagering under Chapter 27 A of the Internal Revenue 
Code (Part 325 of Title 26), Codification of Federal Regu¬ 
lations, and as amended July 16, 1952. 

“Sec. 325.21. Scope of tax . . . 

“(b) A person is engaged in the business of accepting 
wagers if he makes it a practice to accept wagers with re¬ 
spect to which he assumes the risk of profit or loss depend¬ 
ing upon the outcome of the event or the contest with re¬ 
spect to which the wager is accepted. It is not intended 
that to be engaged in the business of accepting wagers a 
person must be either so engaged to the exclusion of all 
other activities or even primarily so engaged. Thus, for 
example, an individual may be primarily engaged in busi¬ 
ness as a salesman, and also for the purpose of the tax be 
engaged in the business of accepting wagers. 7 ’ (Emphasis 
supplied) 

“Sec. 325.24. Person liable for tax. (a) Every person 
engaged in the business of accepting wagers with respect 
to a sports event or a contest is liable for the tax on any 
such wager accepted by him. Every person who operates 
a wagering pool or lottery conducted for profit is liable for 
the tax with respect to any wager or contribution placed 
in such pool or lottery. To be liable for the tax, it is not 
necessary that the person engaged in the business of 
accepting wagers or operating a wagering pool or lottery 
physically receive the wager or contribution. Any wager 
or contribution received by an agent or employee on behalf 
of such person shall be considered to have been accepted 
by and placed with such person. 

“(b) If a person engaged in the business of accepting 
wagers or conducting a lottery or betting pool for profit 
lays off all or part of the wagers placed with him with 
another person engaged in the business of accepting wagers 
or conducting a betting pool or lottery for profit, he shall, 
notwithstanding such lay-off, be liable for the tax on the 
wagers or contributions initiallv accepted by him. See 
section 325.34 for the credit and refund provisions appli¬ 
cable with respect to laid-off wagers.” 
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Treas. Regs. 132, Section 325.25(a), "When tax attaches" 

reads as follows: 

“Sec. 325.25. When tax attaches. 

“(a) The tax attaches when (1) a person engaged in 
the business of accepting wagers with respect to a sports 
event or a contest, or (2) a person who operates a wagering 
pool or lottery for profit, accepts a wager or contribution 
from a bettor. In the ease of a wager or credit, the tax 
attaches whether or not the amount of the wager is actually 
collected from the bettor.” (Emphasis supplied) 

Treasury Keg. 132, Sec. 325.30. Returns. 

(a) Everv person required to pay the tax on wagers 
imposed by* section 3285 of the Code shall prepare each 
month from the daily records required by section 325.32 
a return, in duplicate, on Form 730 in accordance with 
the instructions thereon. The original return, together 
with the amount of the tax, shall.be filed with the collector 
of internal revenue for the district in which is located the 
office or principal place of business of the person required 
to make the return. If such person resides in the I nited 
States, but has no office or principal place of business in 
the United States, the return shall be filed with the collector 
of internal revenue for the district in which he resides. 
If such person has no office, residence, or principal place 
of business in the United States, the return shall be filed 
with the Collector at Baltimore, Maryland. The return 
shall ho fifed on or before the last day of the month follow¬ 
ing that for which it is made. 

(b) When the last day of the month in which a return 
and pavment are due falls on Sunday or a legal holiday, 
the return may be filed and payment made on the next 
secular or business day. A return shall be forwarded to 
the collector for each month whether or not any liability 
has been incurred for that month. If a taxpayer ceases 
operations which make him liable for tax, the last return 
shall be marked “Final Return”. 

Treasury Reg. 132, Sec. 325.31. Payment of Taxes. 

All taxes are due and payable to the collector of internal 
revenue, without assessment by the Commissioner or notice 
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from the collector, at the time fixed for filing the return. If 
the tax is not paid when due, there shall be added as part 
of the tax interest at the rate of 6 percent per annum from 
the time the tax became due to the actual date of payment 
or assessment, whichever is earlier. For provisions with 
respect to interest generally, including interest on assess¬ 
ments, see section 325.36. 

Treasury Reg. 132, Sec. 325.32. Records. 

(a) In general. (1) Every person required to pay the 
excise tax imposed by section 3285 shall keep, or cause to 
he kept, at his office or principal place of business, or, if 
he has no office or principal place of business, at his resi¬ 
dence or some other convenient or safe location, such rec¬ 
ords as will clearly show as to each day’s operation: 

(A) The gross amount of all wagers accepted; 

(B) The gross amount of each class or type of wager 
accepted on each separate event, contest, or other wager¬ 
ing medium. For example, in the case of wagers accepted 
on a horse race, the daily record shall show separately the 
gross amount of each class or type of wagers (straight bets, 
parlays, “if” bets, etc.) accepted on each horse in the 
race. Similarly, in the case of the numbers game, the 
daily record shall show the gross amount of each class or 
type of wagers accepted on each number; 

(C) Separately, the gross amount of w^agers— 

(i) accepted directly by the taxpayer or at any registered 
place of business of the taxpayer (other than laid-off 
wagers), 

(ii) accepted for his account by agents at any place 
other than a registered place of business of the taxpayer 
(other than laid-off wagers), and 

(iii) accepted as laid-off wagers from persons subject to 
the excise tax: 

(D) With respect to wagers laid off with others, the 
name, address, and registration number of each person 
with whom the laid-off wagers were placed, and the gross 
amount laid off with each such person, showing separately 
the gross amount of laid-off wagers with respect to each 
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event, contest, or otlier wagering medium. For example, 
the daily record shall show the gross amount laid off on 
each horse in a race; and 

(E) The gross amount of tax collected from or charged 
to bettors as a separate item. 

(2) If a taxpayer has any agents or employees receiving 
wagers on his behalf, he shall maintain a separate record 
showing the name and address of each agent or employee, 
the period of employment, and the number of the special 
tax stamp issued to each such agent or employee. 

(3) A duplicate copy of each return required by section 
323.30 shall be retained as part of the taxpayer’s records. 

(b) Period for retaining records. The records required 
by this section shall, at all times, be open for inspection 
by internal revenue officers, and they shall be maintained 
for a period of at least four years from the date the tax 
became due. 

“Sec. 323.40. Effective date of tax. The special tax 
imposed by section 3290 of the Internal Revenue Code is 
effective on and after November 1, 1951. 

“Sec. 325.41. Persons liable for tax. Every person who 
is liable for the 10 percent excise tax imposed on wagers 
bv section 3285 of the Internal Revenue Code and everv 

m W 

person who is engaged in receiving wagers for or on behalf 
of any other person so liable is liable for the special tax. 

Example (1). A is engaged in the business of accepting 
horse race bets. He employs ten persons to receive on his 
behalf wagers which are transmitted by telephone. He also 
employs a secretary and bookkeeper. 

A and each of the ten persons who receive wagers by 
telephone are liable for the special tax. The secretary 
and bookkeeper are not liable unless they also receive 
wagers for A. 

Example (2). B operates a numbers game. He has an 
arrangement with ten persons, who are employed in various 
capacities, such, as bootblacks, elevator operators, news 
dealer®, etc., to receive wagers from the public on his be¬ 
half. R also employs a person to collect from his agents 
the wagers received on his behalf. 


45 


B, Ills ten agents, and the employee who collects the 
wagers received on his behalf are each liable for the special 
tax. 

Sec. 325.42. Rate and computation of tax. (a) A tax 
of $50 per year is imposed upon each person liable for the 
tax. A person engaged both in accepting wagers on his 
own account and in receiving wagers for or on behalf of 
some other person is required to purchase but one special 
tax stamp. 

(b) The tax year begins July 1 and ends June 30. 
Persons commencing business between August 1 and 
June 30 (both dates inclusive) shall pay a proportionate 
part of the annual tax. ‘‘Commencing business” means 
the initial acceptance of a wager by a person liable for the 
10 percent excise tax or the initial receiving of a wager 
by an agent or employee for or on behalf of some other 
person. Persons in business for only a portion of a month 
are liable for tax for the full month, i.e., a person first 
becoming subject to the special tax on, for example, the 
20th dav of a month, is liable for tax for the entire month. 
As the tax became effective on November 1, 1951, persons 
in business on that date or commencing business during 
that month are liable for the tax for the eight months of 
the year ending the following June 30. 

Sec. 325.50. Registry, return, and payment of tax. 
(a) Every person engaging in the business of accepting 
wagers and liable to the 10 percent excise tax imposed by 
section 3285 of the Internal Revenue Code (see section 
325.24 of these regulations) and every person engaged in 
receiving wagers for or on behalf of any person so liable 
shall on or before the last day of the month in which 
business is commenced file a return on Form 11-C. The 
return shall be filed with the collector of internal revenue 
for the district in which is located the taxpayer’s office 
or principal place of business. If such taxpayer resides in 
the United States, but has no office or principal place of 
business in the United States, the return shall be filed with 
the collector of internal revenue for the district in which 
he reside?. Tf the taxpayer has no office, residence, or 
principal nlace of business in the United States, the return 
shall be filed with the Collector of Internal Revenue, Balti- 
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more,, Md. The collector, upon request, will furnish to the 
taxpayer the proper forms which shall be filled out and 
signed as indicated therein. 

(b) Every person engaged on November 1, 1931, in any 
business which makes him subject to the special tax, or 
first engaging in such business during the month of 
November 1931, shall register and file a return on Form 
11-C and pay the tax on or before November 30, 1931. 
Thereafter, such person shall register, file a return, and 
pay the tax on or before the last day of July of each year. 

(c) Each return shall show the taxpayer’s full name. A 
person doing business under an alias, style, or trade name 
shall give his true name, followed by his alias, style, or 
trade name. In the case of a partnership, association, 
firm, or company, other than a corporation, the style or 
trade name shall be given, also the true name of each 
member and his place of residence. In the case of a cor¬ 
poration, the true name and title of each officer and his 
place of residence shall be shown. 

(d) Each person engaged in the business of accepting 
wagers on his own account shall furnish the name and 
address of each place where such business is conducted, 
together with the true name and residence address of 
each agent or employee accepting wagers on his behalf. 
Each agent or employee of a person accepting wagers shall 
furnish the name and residence address of each person 
(i.c., individual, partnership, corporation, etc.) on whose 
behalf such wagers are accepted. 

Sec. 325.51. Records of agent or employee. Every 
person who is engaged in receiving wagers of a type 
described in section 325.21 for or on behalf of another 
person (at any place other than a registered place of 
business of such other person), shall keep a record show¬ 
ing for each day (1) the gross amount of such wagers 
received by him, (2) the amount, if any, retained as a com- 
mission or as compensation for receiving such wagers, 
and (?>) the amount turned over to the person on whose 
behalf the wagers were received, and the name and address 
of such nerson. The records required by this section shall, 
a + all times, be open for inspection by internal revenue 
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officers, and they shall be maintained for a period of at 
least four years from the date the wager was received. 

“Sec. 325.52. Tax payment evidenced by special tax 
stamp, (a) Upon receipt of a return, on Form 11-C, to¬ 
gether with remittance of the full amount of tax due, the 
collector will issue a special tax stamp as evidence of pay¬ 
ment of the special tax. Such payment shall be made only 
in the form of cash, certified check, cashier’s check, or 
money order. 

(b) Collectors will distinctly write or print on the stamp 
before it is delivered or mailed to the taxpayer the follow¬ 
ing information: (1) the taxpayer’s registered name, and 
(2) the business or office address of the taxpayer if he has 
one; if not, the residence address. Special tax stamps will 
be transmitted by ordinary mail, unless it is requested that 
they be transmitted by registered mail, in which case 
additional cost to cover registry fee shall be remitted with 
the return. 

(c) Collectors and their deputies are forbidden to issue 
receipts in lieu of stamps representing the payment of 
special taxes.” 

Sec. 325.53. Special tax stamp to be posted. The special 
tax stamp issued to a taxpayer as evidence of the payment 
of the tax shall be kept posted conspicuously in his 
principal place of business, except that if he has no such 
place of business he shall keep such stamp on his person 
and exhibit it, upon request, to any officer or employee of 
the Bureau of Internal Revenue. Any person who, 
through negligence, fails to post the special tax stamp in 
his principal place of business, or who fails to keep the 
special tax stamp on his person in the event he has no 
business address, shall be liable to a penalty of $50 and the 
cost of prosecution. If through willful neglect or refusal, 
any person fails to comply with the provisions of section 
3203, he shall he liable to a penalty of $100 and the cost 
of prosecution. 

Sec. 325.54. Certificates in lieu of stamps lost or 
destroyed. When a special tax stamp has been lost or 
destroyed, such fact shall be reported to the collector at 
once for the purpose of obtaining from him a certificate of 
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payment. Such certificate shall be posted in place of the 
stamp; otherwise liability as above indicated for failure 
to post the stamp will be incurred. (See section 325.53.) 

Treasury Decision 4929, Page 96 of the Internal 
Revenue Cumulative Bulletin: 

“ Section 463C.32. Treasury Department officers and 
Employees.—The officers and employees of the Treasury 
Department whose official duties require inspection of 
returns may inspect any such returns without making a 
special written application. If the head of a bureau or 
office in the Treasury Department, not a part of the In¬ 
ternal Revenue Bureau, desires to inspect or to have an 
employee of his bureau or office inspect a return in con¬ 
nection with some matter officially before him for informa¬ 
tion other than tax purposes, the inspection may, in the 
discretion of the Secretary, be permitted upon written 
application to him by the head of such bureau or office, 
showing in detail why the inspection is desired. 

“Section 463C.33. Inspection by Branch of Government 
Other Than Treasury Department.—Except as provided in 
Section 463C.34, if the head of an executive department 
(other than the Treasury Department), or of any other 
establishment of the United States Government desires to 
inspect or to have some other official or employee of his 
branch of the service inspect a return in connection with 
some matter officially before him, the inspection may, in 
the discretion of the Secretary of the Treasury, be per¬ 
mitted upon written application to him by the head of 
such executive department or other government establish¬ 
ment. The application shall he signed by such head and 
shall show in detail why the inspection is desired, the 
name and address of the taxpayer who made the return, 
and the name and official designation of the person who is 
desired to inspect the return. The information obtained 
under this section and Section 463C.32 may be used as 
evidence in any proceeding conducted by or before any 
department or establishment of the United States, or to 
which the United States is a party. 

“Section 463C.34. Inspection by Government Attorneys. 
Any return shall be opened to inspection by a United States 
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Attorney or by an attorney of the Department of Justice 
where necessary in the performance of his official duties. 
The request for inspection shall be in writing and, except 
as provided in Section 463C.37, shall be addressed to the 
Commissioner and shall state the purpose for which 
inspection is desired. It may be signed by the Attorney 
General, the Assistant to the Attorney General, an 
Assistant Attorney General, or a United States Attorney.” 

Treasury Decision 5138, Internal Revenue Cumulative 
Bulletin, 1942-17-11074, Page 99: 

“Section 45S.611. Inspection of Excise Tax Returns. 
Pursuant to the above-mentioned provisions of law, excise 
tax returns filed with respect to any tax imposed by 
Chapters 7 or 12 or 21, of Subchapter A of Chapter 29 or 
Chapter 30 of the Internal Revenue Code, or filed after 
June 16, 1933 with respect to any tax imposed by Title IV, 
V, or VII of the Revenue Act of 1932, or filed with respect 
to the tax imposed by Title IV of the Revenue Act of 1934; 
or by any of the above-mentioned provisions as amended, 
shall he open to inspection to the same extent as provided 
with respect to tax returns in Subpart B, and Sections 
463C.31, 463C.32. 4630.33(a), 463C.34, 463C.35, 463C.36 
and 4630.37 of Subpart D of Treasury Decision 4929, 
approved August 28. 1939 (C.B. 1939-2, 91), as amended by 
Treasure Decision 4991. approved Julv 20, 1940 (C.B. 
1940-2. 92) (26 C.F.R. 1939 Sup., 458.301 to 458.307. in- 
elusive: 458.33 to 458.337, inclusive, 1940 Sup. 458.333(a)).” 

53 Slat. 394, Title 26, U.S.C., Section 3271 

$ 3271. Payment of tax 

(a) Condition precedent to doing business. No per¬ 
son shall be engaged in or carry on any trade or busi¬ 
ness mentioned in this chapter until he has paid a spe¬ 
cial tax therefor in the manner provided in this chapter. 

(b) Due date. All special taxes shall become due on 
the 1st dav of Julv in each vear, or on commencing anv 
trade or business on which such tax is imposed. In 
the former case the tax shall be reckoned for one year, 
and in the latter case it shall be reckoned proportion¬ 
ately, from the 1st day of the month in which the liabil- 
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itv to a special tax commenced, to and including the 
30th day of June following. 

(c) How paid 

(1) Stamp. All special taxes imposed by law, 
including the tax on stills or worms, shall be 
paid by stamps denoting the tax. 

(2) Assessment 
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JOINT APPENDIX 

Information 


IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 

Criminal Division 

District of Columbia, ss: October Term, A. D. 1952 

Charles M. Irelan, Esquire, Attorney of the United States 
in and for the District of Columbia, who, for the said United 
States, prosecutes in this behalf, by William W. Sewell, 
Esquire, one of his assistants, comes here into Court, at the 
District aforesaid, on the 7tli day of October, in the year of 
our Lord, one thousand nine hundred and fifty-two, in this 
said Term, and for the said United States, gives the Court 
here to understand and be informed, on the oath of one 
Hugh J. McGee that one Frank Lewis late of the District 
aforesaid, on the 13th day of December and on diverse other 
days thereafter in the year of our Lord, one thousand nine 
hundred and 51 with force and arms, at the District afore¬ 
said, and within the jurisdiction of this Court, Frank Lewis 
on December 13, 1951 and on diverse other days thereafter 
during the month of December 1951 in the District of Co¬ 
lumbia engaged in the business of accepting wagers, by 
reason of such activity he was required by law to pay the 
occupational tax (wagering) of Fifty Dollars ($50.00) as 
imposed by Section 3290 of Internal Revenue C he failed 
to pay said tax, all in violation of Section 3294(a) In¬ 
ternal Revenue Code: Title 26 U.S. Code Section 3294(a) 
and Section 2707(a) Internal Revenue Code as made ap¬ 
plicable by Section 3294(c) Internal Revenue Code 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and Government of the United 
States of America. 

Whereupon, the said Attorney of the United States, who, 
in this behalf prosecutes for the said United States, in man- 
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ner and form as aforesaid, prays the consideration of the 
Court here in the premises, and that due proceedings may 
be had against the said Frank Lewis in this behalf to make 
him answer to the said United States touching and concern¬ 
ing the premises aforesaid. 


(Seal) 


Charles M. Irelax 
Attorney of the United States 
in and for the District of 
Columbia. 

By William W. Sewell 
His said Assistant. 


Personally appeared Hugh J. McGee before me this 7th 
day of October, A. D. 1952, and being duly sworn according 
to law, doth declare and say that the facts as set forth in 
the foregoing information are true. 

William W. Sewell 
Assistant Attorney of the 
United States in and for the 
District of Columbia. 





Filed Oct 7 11 2 AM ’52 
Walter F. Bramhall Clerk of Municipal Court 
Washington, D.C. 


7/6 G-Jail 29 
Bond L. W. 

No. 500702 
United States NB 
vs. 

Frank Lewis 32 DeFrees St. N.W. 
Occupational Tax Stamp Act. 

Violation T 26 Sec 3290 U.S. Code 
Attv Ehrlich 
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Witnesses : 

John Lynch Bureau of Internal Rev. 

Oct 7 1952. Cont. 10-31-52 Deft. Bond set at $500 JPC 
Set for 1:30 pm. Mary C. Barlow Committed SFO 
10/28/52 Motion to dismiss filed this date. Set 10-31-52. 
Oct 31 1952. Cont. 11-12-52 Deft. 

RGD TCS 

Committed RE 

Nov 12, 1952. Cont. 11-26-52 PM AJH Committed RE 
Nov 26 1952 C 12-10-52 EHS AJH 
Committed AR 

Dec 10 1952. C 12-30-52 EHS reduced B 300 EHS AJH 
Committed RE 

Dec 20, 1952. Cont. 1/30/53 Govt 
Committed RE FG MK 
Jan 30 1953. Cont 6-3-53 Govt 
S Frank H. Myers Committed RE 
May 7 1953. Motion to be heard 
May 22 1953. TCS 

Judge Scallev 

May 21 1953. Brief for Deft 
submitted. Govt, to prepare brief to submit. C 6-5-53 
JPC TCS 

May 27 1953. Motion to extend time for filing of Govt. 
Brief extended to and including July 6, 1953 granted. 

JMB TCS 

July 6,1953. Brief of Government filed of this date. TCS 

Judge Scalley 

7-24-53. Motion to dismiss granted. 

JPC TCS 

August 3,1953. Notice of Appeal filed. ALC 
August 7, 1953. Designation of Record and Statement of 
Errors filed. ALC 


4 


August 13, 1933. Statement of Proceedings and Evi¬ 
dence filed and submitted to Trial Judge. AVX 
August IS, 1953. Agreed Statement of Proceedings and 
Evidence filed and submitted to Trial Judge. WN 
August 19, 1953. Agreed Statement of Proceedings and 
Evidence approved by Trial Judge. WN 

***••*•••• 

5 Order 

Upon consideration of the motion by the United States 
for an extension of time to and including July 6,1953 within 
which to file its memorandum brief in opposition to motion 
to dismiss in the above entitled case, It is 
Ordered that the motion be, and it is hereby, granted. 

(signed) Thomas C. Scalley 

Judge 

Dated: May 27, 1953 

• •*•*••••• 

6 Filed Oct 23 2:33 PM ’52 

Walter F. Bramhall Clerk of Municipal Court 
Washington, D. C. 

Motion To Dismiss Information 

The defendant moves that the information filed herein 
against him be dismissed on the following grounds: 

1. Chapter 27a of the Revenue Act of 1951, on which the 
information is based, is unconstitutional in that its provi¬ 
sions impose penalties upon the defendant in the guise of 
taxes. 

2. Chapter 27a of the Revenue Act of 1951, upon which 
the information is based, contravenes the Fifth Amendment 
to the United States Constitution because the information 
required to be given by defendant in conformance with said 
Chapter compels defendant to be a witness against him¬ 
self and to incriminate himself. 


0 


3. And for other reasons to be brought to the attention of 
the Court at the time this motion is argued. 

(signed) Myron G. Ehrlich 
Myron G. Ehrlich 
Attorney for Defendant 
Columbian Building 

********** 

9 Opinion 

The issue raised by both the Motion to Dismiss and brief 
in support thereof filed herein and in argument before this 
Court is the constitutionality of the occupational tax pro¬ 
visions of the Revenue Act of 1951 1 which among other 
things levies a tax on persons engaged in the business of 
accepting wagers, requires such persons to register with 
the Collector of Internal Revenue (now Director of Internal 
Revenue) and contains certain “posting” provisions. The 
unconstitutionality of these provisions is asserted on three 
grounds. 

First, it is urged that the provisions of Chapter 27A of 
the Internal Revenue Code contravene the Fifth Amend¬ 
ment in that compliance with said provisions compels a 
person within the District of Columbia to give information 
which will incriminate or tend to incriminate him of a vio¬ 
lation or violations of Federal law, to wit, Sections 1501, 
1502,1503, 1508 of Title 22 of the District of Colum- 

10 bia Code and also Section 371 of Title 18, United 
States Code. 

Secondly, it is urged that Chapter 27A imposes penalties 
in the guise of taxes, as evidence of the commission of a 
Federal crime, to wit, violation of any or all of the sections 
of the District of Columbia Code and United States 
Code hereinbefore cited, is first required before the tax can 
be imposed and, therefore, the tax constitutes a criminal 
sanction and is a penalty and not a true tax. 


i 26 TJ.S.C. See. 3285, 3290, 3291, 3293, 3275. 
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Thirdly, it is urged that Chapter 27A of the Internal 
Revenue Code contravenes the Fourth Amendment in that 
compliance with is provisions, specifically Sections 3275 
and 3293 of Title 26, TT.S.C. illegally compel disclosures 
which could be used as a predicate for the issuance of a 
warrant resulting in an unlawful search and seizure. 

The United States in opposing the defendant’s Motion 
to Dismiss filed a memorandum brief in support of its 
position urging that the case of United States v. Kahringer, 
U.S. , decided March 9, 1953, is controlling. 

At the outset I find that there can be no doubt that 
criminal laws enacted by the Congress of the United States 
with respect to criminal activities within the District of 
Columbia are Federal laws 1 and this the United States 
necessarily so concedes. 2 

The defendant in this case is charged by information as 
follows: 

“Frank Lewis on December 13, 1951, and on diverse 
other days thereafter during the month of December 
1951, in the District of Columbia engaged in the busi¬ 
ness of accepting wagers . by reason of such activity 
he was required by laic to pay the occupational tax 
11 (wagering) of $50.00 as imposed by Section 3290 of 
Internal Revenue Code, he failed to pay said tax, all 
in violation of Section 3294(a) Internal Revenue Code; 
Title 26 in violation of Section 3294 (a) and Section 
2707 (b) Internal Revenue Code as made applicable by 
Section 3294 (c) Internal Revenue Code.” (Italics sup¬ 
plied) 

The United States, by the charging provision of this in¬ 
formation concedes what is obvious from a reading of Chap¬ 
ter 27A of the Internal Revenue Code and the provisions 
contained therein, to wit, that it is only by reason of the 
fact that the defendant engaged in the business of accepting 

1 Arnstcin v. U. S., 54 App. D.C. 199, 296 F. 946, Cert, denied 264 
U.S. 595. 

Story v. Hives, 97 F. 2d 182, Cert, denied 305 U.S. 595. 

2 Memorandum in Opposition to Defendant’s Motion to Dismiss the Informa¬ 
tion, filed by the United States of America, July 6, 1953, page 13. 


wagers that it charges he was required by Section 3290, 
Title 26 U.S.C. to pay the tax. 

For the United States to prove that this defendant is 
guiltv as charged in the information filed herein would re- 
quire the United States to prove at trial not merely that 
this defendant failed to register pursant to Section 3291 
of Title 26, U.S.C. and pay the occupational tax imposed 
bv Section 3290 of Title 26, U.S.C. but further and neces- 
sarily that subsequent to the enactment of Chapter 27A 
of the Internal Revenue Code he engaged in the business 
of accepting wagers in the District of Columbia. Such 
proof, however, would constitute proof of a violation or 
violations of Federal law, to wit, certain sections of the 
District of Columbia Code, supra, and/or Section 371 of 
Title IS, U.S.C. In fact, the only persons within the Dis¬ 
trict of Columbia who are required to comply with the 
provisions of Chapter 27A are those engaged in activities 
which have been made unlawful by Federal law. 

Immediately, therefore, this case receives an entirely 
different complexion than was presented to the Supreme 
Court of the United States in the case of United States v. 
Kahringer, supra. A reading of the Reply Brief for the 
United States filed with the Supreme Court in that case, 
particularly pages 13 et seq., confirms this statement. The 
appellee in the Kahringer case, supra, had urged that the 
registration provisions of Chapter 27A, supra com- 
12 pelled him to give testimony incriminatory under 
Federal as well as state laws, citing the Federal lot¬ 
tery laws, 18 U.S.C. 1301, 1302. 1 The United States urged 
that Chapter 27A could not be said, because of its registra¬ 
tion provisions, to be on its face incriminatory under Fed¬ 
eral statutes because other types of wagering other than 
possible violations of the Federal lottery laws were in¬ 
cluded in Chapter 27A and at most only a small proportion 
of persons subject to the wagering taxes might have a basis 


l Reply Brief for the United States, United States v. Kahringer, page 13. 
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for raising the privilege against self-incrimination. 1 The 
United States argued further to the Supreme Court that in¬ 
asmuch as only a small number of people might have rea¬ 
sonable cause to apprehend danger from complying, there 
was not created a setting which made the danger of prose¬ 
cution for violation of the Federal lottery laws reasonably 
likely and concluded that the required report or return does 
not call for information which is incriminating on its face. 2 
But the contention advanced by the United States in the 


Kahringer case, supra, I do not believe applies to the pres¬ 
ent case, for within the District of Columbia it is not any 
small group who might possibly tend to incriminate them¬ 
selves by compliance with Chapter 27A, supra, but is every 
person who engages in any business activity within the Dis¬ 
trict of Columbia which requires registration and is taxed 
under the provisions of Chapter 27A. All persons in the 
District of Columbia engaged in those gambling activities 
covered by Chapter 27A can reasonably fear that com¬ 
pliance with its provisions will tend to or will, in fact, in¬ 
criminate them of violations of Federal law. 


13 Again, the difference in posture between the Kah¬ 
ringer case and the instant case is made more readily 

• 

apparent by a fuller reading of the briefs filed by the 
United States in the Supreme Court. These briefs will dis¬ 
close that they were devoted to the question of application 
of these taxes on wagering activities in the states with the 
exception of the discussion of the Federal lottery laws here¬ 
tofore noted. The United States argued throughout for the 
constitutionality of Chapter 27A of the Internal Revenue 
Code on the ground that there is no doubt that federal taxes 
can be imposed on occupations forbidden by state law. As a 
matter of fact the United States took the position that iraq- 
ering is not unlawful under any federal law. In its reply 
brief, the United States stated at page 2 thereof: 


i Ibid, page 16. 
- Ibid, page 24. 
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“We submit that the registration requirements of 
Sec. 3291 clearly do not violate the Fifth Amendment. 
In the first place, the occupation taxes is unlawful only 
under state laws, and the federal privilege against self- 
incrimination protects only against inquiries incrimin¬ 
atory under federal law ...” (italics supplied) 

Again, at page 3 of its reply brief the United States 
stated: 

“Section 3290 imposes a tax on the occupation of 
wagering. Wagering is doubtless unlawful in many 
states (perhaps in all but Nevada), but it is not for¬ 
bidden by any federal law. 

“Thus, the registration statement in which the tax¬ 
payer is required to set forth his name, address and 
places of business, and the names and addresses of 
his agents or principals does not call for a disclosure 
of information which will reveal a violation of federal 
law. 

“It is established that the self-incrimination clause 
of the Fifth Amendment only relates to information 
incriminatory under federal law’...” (italics supplied) 

That the Congress of the United States can enact legis¬ 
lation which is valid requiring registration and payment of 
excise taxes on various business activities which are legal 
in some states and illegal in others there can be no doubt. 

Such legislation has been sustained by the Supreme 
14 Court in many instances. Not only did the United 

States in its briefs in the Kahringer case, supra, cite 
those instances at great length but likewise did the Supreme 
Court rely on those same cases as corroborative of the 
pow’er of Congress to so legislate. 

I failed to find one single instance w’herein the Supreme 
Court passed on any act of Congress which imposed a tax 
on an activity declared illegal by Congress and containing 
provisions for registration and payment of taxes which 
would compel a person engaged in such illegal activity to 
give answers v’hich v’ould tend to incriminate him. Nor has 
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the United States cited any such authority in the instant 
case. I may infer the reason for the lack of any such cita¬ 
tion is that Congress has not passed any such tax legisla¬ 
tion except the instant Act now being attacked. 

The various cases cited by the United States in its briefs 
in the Kahringer case and cited with approval by the ma¬ 
jority in its opinion therein, such as the License Tax cases, 
5 Wall. 462; Xigro v. United States, 276 U.S. 332; United 
States v. Sonzinskv, 300 U.S. 506: United States v. San¬ 
chez, 340 U.S. 42, and the remainder dealt solely with cases 
construing statutes imposing taxes and requiring regis¬ 
tration by the person engaging in such activities, but in 
not one single instance can I find where Congress made 
any such activity unlawful if the tax was paid and the 
registration procedures complied with. Such is not the 
posture of the present case. Further, the United States in 
its reply brief at page 23 in the Kahringer case relied on 
several Prohibition Act cases and said: 

“. . . The cases sustaining the authority of Congress 
to impose taxes on occupations illegal under federal 
law are especially significant in this connection. It was 
held in a number of cases that persons engaged in 
selling liquor during the period of national prohibi¬ 
tion were still required to pay the federal taxes on 
the forbidden traffic. United States v. Stafoff, 260 U.S. 
477, 480: United States v. One Ford Coupe. 272 U.S. 
321, 327: United States v. Sullivan, 274 U.S. 259, 263. ” 

15 But to the contrary, however, I find that those verv 
cases support this defendant. The United States com¬ 
pletely overlooked Section 35 of Title II of the National 
Prohibition Act which reads in part as follows: 

“No liquor revenue stomps or tar receipts for nut) 
illegal manufacture or sale shall he issued in advance . 
but upon evidence of such illegal manufacture or sale a 
tax shall be assessed against, and collected from, the 
person responsible for such illegal manufacture or 
sale in double the amount now provided by law, with 
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an additional penalty of $500 on retail dealers and 
$1,000 on manufacturers.” (italics supplied) 

Accordingly, since no liquor revenue stamps or tax re¬ 
ceipts for any illegal manufacture or sale were to be issued 
in advance, there was no requirement such as is present in 
the wagering tax law which compels a person to give evi¬ 
dence against himself in an endeavor to comply with its pro¬ 
visions. 

An additional point which was strongly urged by the 
United States in its memorandum brief is that the wager¬ 
ing tax applies to future acts and not past acts and, there¬ 
fore, the privilege against self-incrimination is not avail¬ 
able and cites for its authority in support thereof that por¬ 
tion of the opinion of the Supreme Court in the Kahringer 
case which reads as follows: 1 

“Assuming that respondent can raise the self¬ 
incrimination issue, that privilege has relation only to 
past acts, not to future acts that may or mav not be 
committed, S Wigmore (3d ed., 1940) Sec. 2259(c). If 
respondent wishes to take wagers subject to excise 
taxes under Sec. 3285, supra, he must pay an oecupa- 
itonal tax and register. Under the registration provi¬ 
sions of the wagering tax, appellee is not compelled to 
confess to acts alreadv committed, he is merelv in- 
formed by the statute that in order to engage in the 
business of wagering in the future he must fulfill cer¬ 
tain conditions.” 

Even if, for the sake of argument, it were to be admitted 
that this contention in general is sound, I feel it 
16 would fall in the District of Columbia by the virtue 
of the criminal sanctions that can be imposed under 
Section 371 of Title 18, U.S.C. For even assuming that 
the payment of the tax and registering would not compel 
a confession of past illegal substantive acts, nevertheless 
if two or more persons conspired to violate any of the 
anti-gambling provisions of the District of Columbia and 


i Slip Opinion, page 10. 
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in pursuance of that conspiracy one of the conspirators ap¬ 
plied for a tax stamp, such an act would be an overt act in 
furtherance of the conspiracy and sufficient to sustain a con¬ 
viction. And I believe that even if Chapter 27A, supra, con¬ 
tained the words “before going' into the business”, which 
it does not, or if it incorporated by reference Section 3270 
of Title 26, U.S.C. which will be discussed later, the fore¬ 
going examples would still apply. 

However, I find that the United States' contention is 
neither supported by a review of Chapter 27A of the In¬ 
ternal Revenue Code nor the cases cited in support thereof. 
The foregoing quotation from the Supreme Court opinion 
is a paraphrase of language first appearing in the reply 
brief of the United States in the Kahringer case, supra, 
(pages 27 and 2S) wherein the argument that the tax ap¬ 
plies in future was first raised. However, the cases cited by 
the United States and also cited by the Supreme Court in 
its opinion, I believe, are not authority for that statement. 
The cases cited were Cf. Davis v. United States, 328 U.S. 
582, 590: Shapiro v. United States. 335 U.S. 1, 35: E. Fon- 
gera & Co. v. City of New York, 224 N.Y. 269, 281, 210 N.E. 
692. 

In E. Fougera & Co., Inc. v. City of New York, supra, a 
city ordinance required dealers in patent medicines to reg¬ 
ister the names of ingredients for which therapeutic effects 
were claimed with the Department of Health. The plaintiffs 
contended the ordinance violated their privilege against 
self-incrimination in that a disclosure of the ingredients 
would tend to convict them of using improper ingredi- 
17 ents in contravention of health laws. Justice Cnr- 
dozo. in determining that the Fifth Amendment was 
not violated, said: 

“The sale of medicines is a business suhio^t to gov¬ 
ernmental regulation. One who engages in if i* not 
compelled by this ordinance to expose himself to pun¬ 
ishment for any offense already committed. Tie is simp¬ 
ly notified of the conditions upon which he may do 
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business in the future. He makes his own choice. To 
such a situation, the privilege against self-accusation 
has no just application.” (italics supplied) 

As will be observed, a dealer in patent medicine who used 
proper ingredients would be permitted to do business with¬ 
out interference from the Health Department provided he 
complied with the conditions, namely, a description of the 
ingredients used. In other words, by complying he would 
be licensed to engage in the business subject to no Govern¬ 
mental interference contrary to the result if this defendant 
complied with the provisions of Chapter 27A. 

In Shapiro v. United States, supra, quoting from Davis 
v. United States, supra, re certain records required by law 
to be kept by a citizen, the situation was entirely different 
than the one posed in the instant case. There the majority 
held that the Federal Government had the power to regu¬ 
late the business under the Price Control Act, required 
certain records to be kept and compliance with the Act 
licensed the person to records required by law to be kept in 
order that there may be suitable information of transac¬ 
tions which are the appropriate subjects of Governmental 
regulation. If, as was pointed out therein, the person re¬ 
quired to keep the books violates the Act and in making en¬ 
tries the commission of that crime by him is reflected, the 

eriminalitv of the entries exists bv his own choice and elec- 
• * 

tion. He would not, if he kept his own books and records 
and made proper entries, incriminate himself of any other 
federal act and would be, as has been said previously, li¬ 
censed to engage in the business without fear of incriminat¬ 
ing himself under some other federal law. Therefore, 
18 those cases justifying the requirement of keeping 
and producing public records because of a licensing 
or regulatory power are not applicable to this case. 

Xor is the treatise by Professor TVigmore which was also 
cited applicable in the instant case. 1 

i S Wipmore (3d Ed. 1940) See. 2259(c). 
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“. . . The duty or compulsion to disclose the books 
existed genericallv, and prior to the specific act; . . . 
the duty or compulsion is directed to the generic class 
of acts, not the criminal act, and is anterior to and inde¬ 
pendent of the crime; the crime being due to the party’s 
own election, made subsequent to the origin of the 
duty ...” 

and concluded: 

“The generalization, therefore, may be made that 

there is no compulsory self-incrimination in a rule of 

law which merely requires beforehand a future report 

on a class of future acts among which is a particular 

one, mav or mar not in future be criminal at the choice 
» • 

of the party reporting . . .”. 

In disposing of the application of Professor Wigmore’s 
statement to the instant case it is clear that the Federal 
criminal laws involved here antedate Chapter 27A, supra. 
Further, the duty or compulsion to register and pay the 
tax is directed to the criminal act and is subsequent to the 
doing of the criminal act and not prior thereto. When the 
Supreme Court stated that the appellee in the Kahringer 
case, supra, was not compelled to confess to criminal acts 
already committed, it was merely passing on a statute 
which, when applied to a person who by registering might 
admit past acts in violation of state law, would not by such 
registration be admitting past acts in violation of Federal 
law. I have hereinbefore set forth excerpts from the briefs 
of the United States in the Kahringer case, supra, for the 
purpose of showing that the United States repeatedly 
pointed out to the Supreme Court that there were 
19 “at present” no Federal laws prohibiting wagering 
activities covered by Chapter 27A, supra. Therefore, 
if it were true that “at present” there are no Federal laws 
prohibiting the wagering activities covered by Chapter 27A, 
this act would, in fact, be prospective in its application. It 
could then be properly called in futuro. But the fallacy in the 
argument of the United States when applied to this case 
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is that there are Federal laws prohibiting in the District of 
Columbia every type of wagering activity covered by Chap¬ 
ter 27A. Accordingly, in the District of Columbia, the Act 
applies to past acts in violation of Federal law and is not 
prospective in its application. 

In arriving at the conclusion that Section 3290 applies to 
past acts and not future acts, it is necessary to review the 
pertinent provisions of Chapter 27A of the Internal Reve¬ 
nue Code. I can find no single line or word therein which 
could enable a conclusion other than registration and the 
payment of the tax required until a person has first en¬ 
gaged in an activity covered by Chapter 27A. An analysis 
of Chapter 27A will disclose the following: 

Section 3290 of the Internal Revenue Code provides: 

“Sec. 3290. Tax. 

“A special tax of $50 per year shall be paid by each 
person who is liable for tax under subchapter A or 
who is engaged in receiving wagers for or on behalf 
of any person so liable.” (italics supplied) 

Now, however, in order to understand who is liable for 
the tax imposed by Section 3290, supra, it of necessity re¬ 
quires a reading of Subchapter (a) of Chapter 274 of the 
Internal Revenue Code. 

Section 3285(d), Title 26 U.S.C. (Chapter 27A of the 
Internal Revenue Code, subchapter A) defines the persons 
liable for the tax. That subsection reads as follows: 

“(d) Persons liable for tax. 

“Each person who is engaged in the business of ac¬ 
cepting wagers shall be liable for and shall pay the 
tax under this subchapter on all wagers placed with 
him. Each person who conducts any wagering pool or 
lottery shall be liable for and shall pay the tax under 
this subchapter on all wagers placed in such pool or 
lottery.” 
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20 In addition to the definition contained in the statute 
itself, the Bureau of Internal Revenue has inter¬ 
preted the meaning' of “engaged in business” in Regs. 132, 
relating to excise and special tax on wagering under Chap¬ 
ter 27A of the Internal Revenue Code (Part 325 of Title 
26), Codification of Federal Regulations, and as amended 
July 16, 1952. 

“Sec. 325.21. Scope of tax .... 

“(b) A person is engaged in the business of accept¬ 
ing wagers if he wakes it a practice to accept wagers 
with respect to which he assumes the risk of profit or 
loss depending upon the outcome of the event or the 
contest with respect to which the wager is accepted. 
It is not intended that to be engaged in the business of 
accepting wagers a person must be either so engaged to 
the exclusion of all other activities or even primarily so 
engaged. Thus, for example, an individual may be 
primarily engaged in business as a salesman, and also 
for the purpose of the tax be engaged in the business 
of accepting wagers.” (italics supplied) 

Regs. 132, Section 325.25(a), “When tax attaches” reads 
as follows: 

“Sec. 325.25. When tax attaches. 

“(a) The tax attaches when (1) a person engaged 
in the business of accepting wagers with respect to a 
sports event or a contest, or a person who operates a 
wagering pool or lottery for profit, accepts a wager or 
contribution front a bettor. In the ease of a wager or 
credit, the tax attaches whether or not the amount of 
the wager is actually collected from the bettor.” (italics 
supplied) 

Quite obviously, therefore, in the light of the statute itself, 
as well as the interpretation appearing in the Regulations, 
a person is not liable for the payment of the occupational 
tax until he has accepted a minimum of one wager but a 
more reasonable interpretation probably is the one made 
bt the Bureau of Internal Revenue, namely, making it a 
practice to accept wagers. Until such a practice is shown 
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there is no liability under Section 3290. The Gov- 
21 eminent has impliedly conceded the accuracy of the 
statement in the charging portion of the information, 
supra, wherein it states that it is by reason of such activity, 
to wit, engaging in the business of accepting wagers, that 
the defendant was required to register. 

It is true that the Bureau of Internal Revenue amended 
Regs. 132 on July 16, 1952, which now reads in part as 
follows: 

“Sec. 325.50. Registry, return and payment of tax. 
(a) No person shall engage in the business of accept¬ 
ing wagers subject to the 10 percent excise tax imposed 
by section 3285 of the Internal Revenue Code (see sec¬ 
tion 325.24) until he has filed a return on Form 11-C 
and paid the special tax imposed by section 3290. Like¬ 
wise, no person shall engage in receiving wagers for or 
on behalf of any person engaged in such business until 
he has filed a return on Form 11-C and paid the special 
tax imposed by section 3290 of the Internal Revenue 
Code ...” 

• * • • * 

“(c) Each person engaged in the business of ac¬ 
cepting wagers on his own account shall report on Form 
11-C the name and address of each place where such 
business will he conducted and the name, address, and 
number appearing on the special (occupational) stamp 
of each agent or employee who may accept wagers on 
his behalf . . . 

“ (d) Each agent or employee of a person accepting 
wagers shall report on Form 11-C the name and resi¬ 
dence address of each person (i.e., individual partner¬ 
ship, corporation, etc.) on whose behalf wagers are to 
be accepted....” 

I fail to find any language in Chapter 27A, supra, on 
which the Bureau of Internal Revenue can rely in support 
of this amended regulation. I feel the Bureau of Inter¬ 
nal Revenue has misconceived the meaning of Section 3271 
of Title 26, TT.S.C. and has failed to realize that Section 3270 
of Title 26, U.S.C. is not applicable to Chapter 27A as Sec¬ 
tion 3292 of Title 26 U.S.C., which incorporated certain 
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other sections by reference, omits it. Section 3292 reads 
as follows: 

“Sec. 3292. Certain provisions made applicable. 

“Sections 3271. 3273(a), 3275 , 3276, 3277. 3279, and 
32S0 shall extend to and apply to the special tax im¬ 
posed by this subchapter and to the persons upon 
22 whom it is imposed, and for that purpose any activity 
which makes a person liable for special tax under this 
subchapter shall be considered to be a business or occu¬ 
pation described in chapter 27. No other provision of 
subchapter B of chapter 27 shall so extend or apply.” 
(italics supplied) 

The Bureau of Internal Revenue has drafted Section 
325.50, supra, as though Section 3270 had been incorporated 
by reference. Section 3270 reads as follows: 

“Sec. 3270. Registration. 

“(a) Requirements. Every person engaged in any 
trade or business on which a special tax is imposed by 
law shall register with the collector of the district his 
name or style, place of residence, trade or business, and 
the place where such trade or business is to be carried 
on. In case of a firm or company, the names of the 
several persons constituting the same, and the places 
of residence, shall be so registered.” (italics supplied) 

But Section 3291, Title 26 U.S.C. which was substituted 
for the foregoing reads as follows: 

“Sec. 3291. Registration. 

“(a) Each person rec/uired to pap a special tax un¬ 
der this subchapter shall register ivith the collector of 
the district — 

“(1) his name and place of residence; 

“ (2) if he is liable for fax under subchapter A, each 
place of business where the activity which makes him 
so liable is carried on. and the name and place of resi¬ 
dence of each person who is engaged in receiving 
wagers for him or on his behalf: and 

“ (3) if he is engaged in receiving wagers for or on 
behalf of any person liable for tax under subchapter A, 
the name and place of residence of each such person. 
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“(b) Where subsection (a) requires the name and 
place of residence of a firm or company to be registered, 
the names and places of residence of the several per¬ 
sons constituting the firm or company shall be reg¬ 
istered. 

“(c) In accordance with regulations prescribed by 
the Secretary, the collector may require from time to 
time such supplemental information from any person 
23 required under this section as may be needful to the 
enforcement of this chapter.” (italics supplied) 

Section 3271(a) must be read hand in hand with the fore¬ 
going sections. It reads as follows: 

“Sec. 3271. Payment of tax. 

“(a) Condition precedent to doing business. Xo 
person shall be engaged in or carry on any trade or 
business mentioned in this chapter until he has paid a 
special tax therefor in the manner provided in this 
chapter (italics supplied) 

As stated previously, the interpretation the Bureau has 
given to Section 3271(a) is as if that section read “no per¬ 
son shall be engaged in or carrv on anv trade or business 
mentioned in this chapter until he has paid a special tax 
therefor.” However, as will be observed, Section 3271(a) 
is not so limited but concludes “. . . until he has paid a 
special tax therefor in the manner provided in this 
chapter.” 

Congress did not incorporate Section 3270 by reference. 
(See Section 3292). In its place it drafted new sections, 
to wit, Sections 3285, 3290 and 3291, predicating the lia¬ 
bility for the tax and requirements for registration on the 
fact that a person is engaged in the business, not on the 
premise that he is going to engage in the business. There¬ 
fore, the manner provided for in this chapter is to pay the 
$50 tax by stamp and register when liable for the tax im¬ 
posed by subchapter A. 

I believe that the above interpretation is accurate and 
that Chapter 27A can be subjected to no other construction 
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is made further apparent by reference to the Committee 
Reports dealing with the wagering tax. The United States 
in its brief in U. S. v. Joseph Kahringer, supra, stated at 
page 14 thereof: 

“As we have noted, the Committee Reports state that 
the occupational tax is an ‘integral part’ of the plan 
for collecting the 10 per cent tax on wagers. The regis¬ 
tration provisions are directly related to the enforce¬ 
ment and collection of both taxes. The taxes affect a 
large and complex business operated by a class of citi¬ 
zens from whom willing compliance and cooperation 
24 are not to be expected. It unquestionably facilitates 
the collection of a tax on a business to have the person 
engaged in such business specify his name, address and 
place of business and the names and addresses of the 
persons either who carry on the business for him or for 
whom he carries on the business ...” (italics supplied) 

In making that statement the U. S. relied on the state¬ 
ment appearing in H. Report 5S6, page 60, S. Report 781, 
page 181, wherein it was stated: 

“The committee conceives of the occupational tax as 
an integral part of any plan for the taxation of wagers 
and as essential to the collection and enforcement of 
such a tax. Enforcement of a tax on wagers frequently 
will necessitate the tracing of transactions through 
complex business relationships, thus requiring the iden¬ 
tification of the various steps involved. For this rea¬ 
son, the bill provides that a person who pays the occu¬ 
pational tax must . as part of his registration , identify 
those persons who are engaged in receiving wagers for 
or on his behalf, and. in addition, identify the persons 
on whose behalf he is engaged in receiving wagers.” 
(H. Rep. 586, S2d Cong., 1st Sess., p. 60: S. Rep. 781, 
82d Cong., 1st Sess., p. 118) (italics supplied) 

It is thus observed that the Congressional intention was 
that information demanded bv the registration form must 
be given, when the person liable for the tax imposed by sub¬ 
chapter A, appears to pay the $50 occupational tax. 


21 


I believe the information required calls for answers that 
this defendant could reasonably fear would incriminate or 
tend to incriminate him of a violation or violations of Fed¬ 
eral law. This is all that is required to bring into effect 
the Fifth Amendment. The most recent enunciation re 
self-incrimination is in Hoffman v. United States, 71 S. 
Ct. 814, 818, where the Court said: 

‘‘The privilege afforded not only extends to answers 
that would in themselves support a conviction under a 
federal criminal statute but likewise embraces those 
which would furnish a link in the chain of evidence 
needed to prosecute the claimant for a federal crime. 
(Patricia) Blau v. United States, 1950, 340 U.S. 159, 
71 S. Ct. 232...” 

25 Xor should Section 472, Effective Date of Part 
VII, which is contained in Chapter 27A, supra, be 
overlooked. 1 As will be observed, the first time a person 
is liable for the tax imposed by Section 3290 which is incor¬ 
porated in Subchapter (B) is on the same day that a per¬ 
son engaged in wagering activities within the purview of 
Chapter 27A first is liable for the 10 per cent tax under 
Subchapter (A) of Chapter 27A, supra. Certainly, if Con¬ 
gress had intended that the $50 tax and registration should 
be paid before the acceptance of a wager, it would have so 
provided in the foregoing “grace period’’ provision. 

Further, the existence of various Treasury Regulations 2 
and the policies of the Bureau of Internal Revenue as stated 
to this court by defense counsel to make the return avail¬ 
able to prosecuting officials and not contradicted by the 
United States lend further basis for the well founded per- 

J “The tax imposed by subehnpter A of Chapter 27A, as added bv section 
471. shall apply only with respect to wagers placed on or after the'first dav 
of the first month which begins more than 10 days after the date of enactment 
of this Act. No tax shall be payable under s'ubchaptcr B of Chapter 27A, 
as added by section 471, with respect to any period prior to the first dav 
of the first month which begins more than 10 davs after the date of enact¬ 
ment of this Act. ...” 

- Treasury Decision 4929, Sections 463C.32, 463C.33, 463.34. Treasury 
Decision 5138, Section 458.611. J 



turbation that this defendant has with respect to compliance 
with Section 3290. 

It is obvious that compliance would result in his giving 
to the United States Attorney in this District the best of 
proof to go further and prosecute him and others asso¬ 
ciated with him in the business of gambling in the 
26 District of Columbia for violation or violations of the 
District of Columbia Code as well as Section 371 of 
Title 18, U.S.C. and Sections 1301, 1302 of Title 18, U.S.C. 

One other point was advanced by the United States in its 
Memorandum, wherein relying on the case of United States 
v. Sullivan, 274 U.S. 259, it contended that this defendant 
was not entitled the privilege against self-incrimination in 
that he had failed to file a return. In this regard the United 
States pointed out that the majority opinion in the Kali- 
ringer case, supra, had likewise made reference to the Sul¬ 
livan case. The majority opinion states: 1 

“Appellee’s second assertion is that the wagering 
tax is unconstitutional because it is a denial of the 
privilege against self-incrimination as guaranteed by 
the Fifth Amendment. 

“Since appellee failed to register for the wagering 
tax, it is difficult to see how he can now claim the privi¬ 
lege even assuming that the disclosure of violations of 
law are called for. In United States v. Sullivan, 274 
U. S. 259. defendant was convicted of refusing to file an 
income tax return. It was assumed that his income 
‘was derived from business in violation of the National 
Prohibition Act.’ Id., at 263. ‘As the defendant’s 
income was taxed, the statute, of course, required a 
return. See United States v. Sischo, 262 U.S. 165. In 
the decision that this was contrary to the Constitution, 
we are of the opinion that the protection of the Fifth 
Amendment was pressed too far. If the form of re¬ 
turn provided called for answers that the defendant 
was privileged from making lie could have raised the 
objection in the return, but could not on that account 
refuse to make any return at all.’ 274 U.S., at 263.” 


l Slip Opinion, page 10, XT. S. v. Kahringer. 
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However, I believe there is a broad distinction between 
the present case and the tacts in the Sullivan case, supra. 
All that the Sullivan case held was that a person who was 
a bootlegger in contravention of the National Prohibition 
Act could not tail to file an income tax return and pay the 
tax even though the return contained some questions 
27 the answers to which might tend to incriminate him. 

The court in that case said that his procedure was to 
file the return, pay the tax and then object to answering 
those questions in the return that might tend to incriminate 
him. However, that cannot be done under this statute. The 
statute requires a person who is liable for the 10 per cent 
tax to pay the $50 occupational tax and register, giving 
answers with respect to where his place of business is, who 
his associates are, if any, etc. and such answers w r ill quite 
obviously incriminate or tend to incriminate him. Nor can 
the Bureau of Internal Revenue issue a tax stamp unless 
all the information required by the statute is given and as 
this court knows the Supreme Court denied certiorari in 
Combs v. Snyder, 101 F. Supp. 531 (D.D.C.) affirmed 342 
U.S. 939, where an individual in this district endeavored to 
obtain a stamp without giving all the answers required and 
the Collector of Internal Revenue refused to issue a stamp. 
In that case a statutory three-man court convened pursuant 
to Title 28, U.S.C., Section 2282, and refused to aid the ap¬ 
plicant in obtaining a stamp on the ground that he came 
in with unclean hands. 

In passing it might be observed that the United States at 
page 9 of its Memorandum opposing the Motion to Dismiss 
cites Combs v. Snyder , supra, as holding the wagering tax 
law to be constitutional. A reading of the opinion of the 
United States Court of Appeals for the District of Colum¬ 
bia will disclose that that court did not pass on the con¬ 
stitutionality of the case but denied the plaintiff’s motion 
for preliminary injunction on the ground that a court of 
equity will deny its aid to one who does not come into court 
with clean hands. In this regard it should be noted that the 





United States in its brief in the Kahringer case, supra, 
stated in a footnote at page 9 the following: 

“The Combs decision was based primarily on the doc¬ 
trine of unclean hands and the Government's motion 
to affirm was based on that principle.” 

2S Quite obviously, therefore, this defendant could not 

pay the tax and file a return without giving answers 
which would tend to incriminate him due to two reasons, 
namely, that the statute and registration form require the 
giving of the answers, and, secondly, the Supreme Court 
has determined that all the answers called for by Section 
3291, Title 26, U.S.C. must be given. Nor could this defend¬ 
ant pay the tax and be in compliance with Chapter 27A of 
the Internal Revenue Code by merely sending in a check 
because the Act incorporates by reference Section 3271 
which states the only way the tax can be paid, namely, by 
stamps denoting the tax. 

In concluding, with respect to the question of self-incrim- 
ination the following comes to the mind of the court. In 
every instance in the past years that Congress has legis¬ 
lated and required a registration and the payment of a tax 
prior to a person engaging in a particular activity the 
payment of the tax involved assured the registrant of free¬ 
dom from Federal prosecution for engaging in the activity 
provided he complied with the provisions of the particular 
act. In the instant case, however, the defendant is told that 
he must register and pay a $50 tax but not be entitled or 
licensed to engage in the activities subject to the Act and, 
further, by such compliance assures himself as positively 
as he can that he will be prosecuted for engaging in such 
activities. Accordingly, I believe that a compliance with 
the registration provisions and payment of the tax required 
by Chapter 27A, supra, would cause the defendant to in¬ 
criminate or tend to incriminate himself of violations of 
many Federal laws, all of which completely prescribe the 
activities covered by this Chapter. 


25 


Having determined that the provisions of Chapter 27J± 
of the Internal Revenue Code are in contravention of the 
Fifth Amendment and require this court to sustain the 
motion to dismiss filed herein, the court sees no necessity 
for discussing at length the other points raised 
29 by the defendant in his Motion to Dismiss, brief and 
argument. In passing, however, the court feels some 
comment should be made with respect to the other two ques¬ 
tions raised bv him. 

With respect to the question of whether or not the tax 
involved is a penalty in the guise of a tax, a serious ques¬ 
tion is presented by the defendant in this regard. I have 
read carefully the language of the Supreme Court in the 
case of United States v. Sanchez, supra, wdierein the court 
stated: 

“Second. The tax levied by Sec. 2590(a)(2) is not 
conditioned upon the commission of a crime. The tax 
is on the transfer of marihuana to a person who has not 
paid the special tax and registered. Such a transfer is 
not made an unlawful act under the statute. Liability 
for the payment of the tax rests primarily with the 
transferee; but if he fails to pay, then the transferor, 
as here, becomes liable. It is thus the failure of the 
transferee to pay the tax that gives rise to the liability 
of the transferor. Since his tax liability does not in 
effect rest on criminal conduct, the tax can be properly 
called a civil rather than a criminal sanction. The fact 
Congress provided civil procedure for collection indi¬ 
cates its intention that the tax be treated as such. Hel¬ 
vering v. Mitchell, 1938, 303 U.S. 391, 58 S. Ct. 630, 
82 L. Ed. 917. Moreover, the Government is seeking 
to collect the levy by a judicial proceeding with its at¬ 
tendant safeguards. Compare Lipke v. Lederer, 1922, 
259 U. S. 557, 42 S. Ct. 549, 66 L. Ed. 1061; Tovar v. 
Jarecki, 7 Cir., 1949,173 F. 2d 449.” 

Appellant United States’ Statement as to Jurisdiction, 
page 5 thereof, filed with the Supreme Court in United 
States v. Sanchez, supra, reads in part as follows: 
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“There is no liability attached to the transfer of 
marihuana. It is the failure to pay the tax that gives 
rise to the criminal liability and not as in Lipke v. 
Lederer the criminal liability which creates the tax ob¬ 
ligation.” 

Further, page S thereof reads in part as follows: 

“The effect of the ruling below if allowed to stand 
is to remove all criminal sanctions upon the possession 
or transfer of untaxed marihuana. The only crime de¬ 
fined by federal law with respect to marihuana is the 
possession or transfer of untaxed marihuana. If the 
30 tax imposed is a penalty then the crime of possessing 
non-tax paid marihuana no longer exists.” 

Page 27 thereof reads in part as follows: 

“In the present case the tax laid by Section 2590 
(a)(2) is not conditioned upon commission of a crime. 
The tax is upon the transfer of marihuana to a person 
who has not paid the special tax and registered under 
Sec. 3230 and 3231. Such a transfer is not made a 
crime by the statute nor is the tax conditioned upon its 
being shown that the transfer is made criminal or un¬ 
lawful by other provisions of law. The only transfers 
made unlawful by the Act are: (1) A transfer not in 
pursuance of an official order form (Sec. 2591): and 
(2) A transfer by a person who has not paid the special 
tax and registered. Sec. 3234. Acquisition of the drug 
by any person without having paid the transfer tax is 
also unlawful. Sec. 2593. It is thus the failure to pay 
the tax, either the special or transfer tax or the ac¬ 
quisition of the drug without a proper order form, 
which gives rise to criminal liability and not as in the 
Lipke and Constantine cases the criminal liability which 
gives rise to the tax.” 

The foregoing quotations reflecting the United States’ 
position and the language of the Supreme Court compel the 
conclusion that if the Congress had seen fit to make the 
possession of marihuana a crime the Court would not have 
sustained the tax as a valid exercise of the taxing power but 
would have held that since evidence of the commission of 
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a crime was required before the tax could be imposed, it 
was a penalty and could not be collected. Quite obviously 
in the present case evidence of the commission of a crime 
is called for before the tax becomes owing and due because 
the tax under Section 3290 is not owing and due until the 
person is liable under subchapter (a) of Chapter 27A of 
the Internal Revenue Code and, if liable, such liability 
arises only by doing an act in violation of Federal law, thus 
making it a penalty and not a tax. 

With respect to the defendant’s argument that by virtue 
of Section 3275, Title 26, U.S.C. and Section 3293, Title 
26, U.S.C. the defendant would be deprived of the protec¬ 
tion of the Fourth Amendment, I believe that there is sub¬ 
stance to that argument but do not feel required to pass on 
it in light of all the foregoing. 

31 In concluding, I wish to re-emphasize my strong 

and always abiding desire to afford the privilege 
and protection of the Fifth Amendment to those invoking 
its protection when I believe that the person claiming the 
privilege has a reason to fear that his actions or statements 
mav tend to incriminate him. Let it never be forgotten that 
the Fifth Amendment of our Constitution was not adopted 
to protect the innocent, for the innocent need no such pro¬ 
tection. It was adopted to protect those charged with guilt 
so that they would not be forced to give forth with evi¬ 
dence, documentary or oral, which would bring about their 
conviction. To say that this defendant, as the United States 
has said, or any others, engaging in similar activities can 
avoid the perils of prosecution by refraining from engag¬ 
ing in gambling activities and, accordingly, not be required 
to register is the purest form of sophistry. This act is sup¬ 
posed to be a revenue raising measure. 

Motion to Dismiss granted. 

Thomas C. Scalley 
Judge 

$«•«*••••• 



32 Filed Aug. 3 1953 

Notice of Appeal 

Name and address of appellant: United States of America. 

Offense: Violation of tlie Occupational Tax Stamp Act, 26 
U.S.C. § 3290, 3294 (a), 3294 (c) and 2707 (b). 

Brief description of judgment or order: Motion to Dismiss 
granted. 

Date of judgment or order: July 24, 1953. 

The United States of America hereby appeals to the Munic¬ 
ipal Court of Appeals for the District of Columbia from the 
judgment or order above mentioned. 

/s/ Lf.o A. Rover 
Leo A. Rover, 

United States Attorney. 

• • • * # * • * • • 

34 Filed Aug. 18, 1953 

Agreed Statement of Proceedings and Evidence 

Comes now the United States of America by its attorney, 
the United States Attorney, and the defendant by his at¬ 
torneys, Walter F. Gallagher and Myron G. Ehrlich, and 
make the following agreed statement of proceedings and 
evidence. 

On October 7, 1952, an information was filed against 
Frank Lewis, the defendant herein, in the Criminal Divi¬ 
sion of the Municipal Court, wherein it was charged that on 
December 13, 1951, and on diverse other days thereafter 
during the month of December, 1951, in the District of 
Columbia, he engaged in the business of accepting wagers, 
that by reason of such activity he was required by law to 
pay the occupational tax (wagering) of Fifty Dollars 
($50.00) as imposed by Section 3290 of Internal Revenue 
Code, and that he failed to pay the said tax, all in violation 
of Section 3294(a) Internal Revenue Code; Title 26 U.S. 
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Code Section 3294(a) and Section 2707(b) Internal Revenue 
Code as made applicable by Section 3294(c) Internal Reve¬ 
nue Code. On October 28,1952, Frank Lewis moved to dis¬ 
miss the information on the grounds that Chapter 
35 27A of the Revenue Act of 1951 is unconstitutional 

because its provisions (1) impose penalties in the 
guise of taxes and (2) require a defendant to be a witness 
against himself and to incriminate himself in violation of 
the Fifth Amendment and (3) for other reasons to be 
brought to the attention of the court at the time of the argu¬ 
ment on the motion. 

After several continuances, the oral hearing on the mo¬ 
tion to dismiss was held on May 21, 1953, at which time de¬ 
fendant by his attorneys raised the additional ground that 
Chapter 2iA of the Revenue Act of 1951 contravenes the 
Fourth Amendment of the Constitution and filed a Memo¬ 
randum in Support of Motion to Dismiss. Thereafter the 
Government filed a written opposition thereto. On July 24, 
1953, the trial court granted the motion to dismiss* and 
handed down a written opinion in connection therewith. 

/s/ Leo A. Rover 
Leo A. Rover, 

United States Attorney; 

/s/ Walter E. Gallagher 
M alter E. Gallagher, 

/s/ Myron G. Ehrlich, 

Myron G. Ehrlich, 

Attorneys for Defendant. 


(signed) Thomas E. Scalley 
Judge 


* * # • 


August 24,1953 
Approved 
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Opinion 

THE MUNICIPAL COURT OF APPEALS FOR THE DISTRICT OF 

COLUMBIA 

No. 1387 

United States, appellant, 
v. 

Frank Lewis, appellee. 

Appeal from The Municipal Court for the 
District of Columbia, 

Criminal Division. 

(Argued October 5,1953 Decided November 6, 1953) 

Lewis A. Carroll. Assistant United States Attorney, with 
whom Leo A. Rover. United States Attorney, and William 
J. Peck. Kenneth D. Wood, and Alexander L. Stevas , As¬ 
sistant United States Attorneys, were on the brief, for ap¬ 
pellant. 

Walter E. Gallagher, with whom Myron G. Ehrlich and 
Joseph Sitnick were on the brief, for appellee. 

Before Cayton, Chief Judge, and Hood and Quinn, 
Associate Judges. 

Cayton, Chief Judge: Frank Lewis was charged by in¬ 
formation with having engaged in the business of accept¬ 
ing wagers without paying the occupational tax imposed by 
Chapter 27A of the Internal Revenue Code, 26 U.S.C. $ 3285 
et seq. (Supp. V, 1952). He moved to dismiss the informa¬ 
tion and the trial court granted his motion, holding in a 
written opinion that Chapter 27A is unconstitutional be¬ 
cause it compels a defendant to give self-incriminating in¬ 
formation and imposes a penalty in the guise of a tax. From 
that decision the United States has brought this appeal. 

Determination of the constitutionality of an act of Con¬ 
gress is, as the Supreme Court has said, one of the most 
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serious responsibilities of the judiciary. “It is always an 
exceedingly grave and delicate duty to decide upon the 
constitutionality of an act of the Congress of the United 
States. The presumption, as has frequently been said, is 
in favor of the validity of the act, and it is only when the 
question is free from any reasonable doubt that the court 
should hold an act of the lawmaking power of the nation 
to be in violation of that fundamental instrument upon 
which all the powers of the government rest. This is par¬ 
ticularly time of a revenue act of Congress. The provisions 
of such an act should not be lightly or inadvisedly set aside, 
although if they be plainly antagonistic to the Constitution 
it is the duty of the court to so declare.” Nicol v. Awes. 
173 U. S. 509, 514. 

Much greater has been the unwillingness of courts of 
first instance to strike down acts of Congress. Out of an 
awareness of the serious nature of such a procedure and 
out of a concern for uniform enforcement of federal laws 
has grown more than a rule of law: a sound and well-de¬ 
fined public policy has been established among the United 
States District Courts of resolving every intendment in 
favor of acts of Congress and refraining from nullification 
of such acts unless some plain mandate of the constitution 
is clearly shown to have been violated. 1 Thus it has been 
said: . . before pronouncing an act of Congress uncon¬ 

stitutional and unenforceable, a District Court should be 
even more carefully deliberate and firmly convinced be¬ 
yond a reasonable doubt of its unconstitutionality than 
would be necessary on the part of a Circuit Court of Ap¬ 
peals or of the Supreme Court of the United States. A Dis¬ 
trict Court is a one-man court. There are numerous Dis¬ 
trict Courts: and the result of conflicting views of indi¬ 
vidual District Judges as to the unconstitutionality of acts 

1 La Croix v. United States. W.D. Term., 11 F. Supp. 817. appeal dismissed. 
nth Cir.. 85 F. 2d 569; Bemis Bro. Bap: Co. v. Feidelson, W.D. Tenn., 13 F. 
Supp. 153; In re Moore. E.D. Pa., 8 F. Supp. 393; Mather v. MaeLaughlin, 

E. D. Pa.. 57 F. 2d 223; United States v. 458.95 Acres of Land, E.D. Pa., 22 

F. Supp. 1017. 
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of Congress leads to a frequently eonfusing status in the 
enforceability of national laws. 'Wherefore District Courts 
should be most reluctant to pronounce acts of Congress 
void. The soundest public policy is conserved when Dis¬ 
trict Courts do not interfere with the operation of acts of 
Congress. Pending the final decision of the Supreme Court 
of the United States, nullification of laws in some districts 
and their enforcement in other districts leads to much con¬ 
fusion and inequality.’ n 

To this we would add that a still greater duty of self- 
restraint rests on courts of limited jurisdiction like the 
Municipal Court. Such a court should not challenge the 
right of Congress to make a law unless unconstitutionality 
is glaring and it is manifest that Congress has exceeded its 
grant of power. 

In applying this test we note first that the wagering tax 
act here involved has been held valid by a three-judge fed¬ 
eral court in this jurisdiction. Combs v. Snyder. D.C.D.C., 
101 F. Supp. 531, affirmed without opinion. 342 U. S'. 939. 
Six other district courts have likewise upheld the constitu¬ 
tionality of the same act. 2 And in the only case in which 
a district court held the act invalid there resulted a reversal 
by the Supreme Court. United States v. Kali ringer. 345 
TJ. S. 22, rehearing denied. 345 U. S. 931. There the highest 
Court held that the act did not prescribe a penalty or re¬ 
quire self-incriminating revelations in violation of the fifth 
amendment. 

Discussing the Kahriger decision at length in his opinion, 
the trial judge found the present case distinguishable. He 
held compliance with the act would involve self-incrimina¬ 
tion, because registration is required only after wagers 
have been accepted. Therefore, he said, since District of Co- 

J La Croix v. United States, svpra, at S20. 

- United States v. Penn. M.D. X.C.. Ill F. Supp. 605; United States v. 
Robinson, E.D. Mich., 107 F. Supp. 38; United States v Smith, S.D. Cal., 106 
F. Supp. 9: United States v. Xadler, X.D. Cal., 105 F. Supp. 918; United 
States v. Forrester, X.D. Ga., 105 F. Supp. 136; United States v. Arnold, 
Jordon & Wingate, E.D. Va., (Xo. 478 decided Sept. 18, 1952). 
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lumbia laws make the acceptance of wagers a crime, 1 and 
since such laws are federal laws, one who registers under 
the act, giving his name and address, and his employees’ 
names and addresses, would necessarily be giving evidence 
tending to incriminate himself of a violation of federal 
law. This position is directly contrary to the Supreme 
Court’s ruling in the Kali rigor case, where it was said: 
‘‘Since appellee failed to register for the wagering tax, it 
is difficult to see how he can now claim the privilege even 
assuming that the disclosure of violations of law are called 
for . . . Assuming that respondent can raise the self-in¬ 
crimination issue, that privilege has relation only to past 
acts, not to future acts that may or may not be committed. 
. . . If respondent wishes to take wagers subject to excise 
taxes under $ 3285, supra, he must pay an occupational tax 
and register. Under the registration provisions of the 
wagering tax, appellee is not compelled to confess to acts 
already committed, he is merely informed by the statute 
that in order to engage in the business of wagering in the 
future he must fulfill certain conditions.” 2 

Thus the Kahriger opinion construed the act to require 
registration before entering the business of accepting 
wagers, and held that such was valid and proper. It was 
not open to the Municipal Court to adopt a different 
construction. 

The trial court also said “even assuming that the pay¬ 
ment of the tax and registering would not compel a com- 
fession of past illegal substantive acts, nevertheless if two 
or more persons conspired to violate any of the anti¬ 
gambling provisions of the District of Columbia and in 
pursuance of that conspiracy one of the conspirators ap¬ 
plied for a tax stamp such an act would be an overt act in 
furtherance of the conspiracy and sufficient to sustain a 
conviction.” That statement is answered in the words we 


1 Code 1951, $ 22-1501 through $ 22-1508; 18 U.S.C. § 371 (Supp. V, 1952). 

2 United States v. Kahriger, svpra, at page 32. 
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have already quoted from the Kaliriger decision to the 
effect that one who has not registered has no right to claim 
the constitutional privilege: 

The second basis for the decision of the trial court, i.e., 
that the act imposes a penalty in the guise of a tax, is like¬ 
wise contrary to the holding in Kaliriger, which, as we 
have just said, validates the requirement that registration 
and payment of the tax are necessary before the named 
business is entered into. 

Various other matters and contingencies are discussed in 
the opinion below, and urged upon us in appellee’s brief 
here, some by way of speculation and others in the form 
of predictions in terrorem. AVe consider them to be sub¬ 
ordinate to the vital issues we have discussed, and wholly 
insufficient to support the ruling of unconstitutionality. 

Reversed . 

• «*##••••• 
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Order 

Appeal from the Municipal Court for the District of 
Columbia, Criminal Division. This cause came on to be 
heard on the transcript of the record from the Municipal 
Court for the District of Columbia, and was argued by 
counsel. On consideration whereof, It is now here ordered 
and adjudged by this Court that the judgment of the said 
Municipal Court, in this cause, be and the same is hereby, 
reversed with costs, and that this cause be, and it is here¬ 
by, remanded to the said Municipal Court for further pro¬ 
ceedings in accordance with the opinion of this Court. 

Nathan Cayton, 

Chief Judge. 


November 6, 1953. 
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QUESTIONS PRESENTED 


This is an appeal from the judgment of the Municipal Court 
of Appeals which reversed the order of the trial court dismiss¬ 
ing the information filed against appellant. In the informa¬ 
tion, appellant is charged with having engaged in the business 
of accepting wagers although he had not registered under the 
Occupational Tax Act and paid the requisite S50 tax. 

In the opinion of appellee, the following questions are 
presented: 

1. Is not the question cf the constitutionality of the Occu¬ 
pational Tax Act as a penalty in the guise of a tax, foreclosed 
to appellant, the Supreme Court having decided that such Act 
is a revenue measure. 

2. Can the privilege against self-incrimination be raised by 
one who has not registered for the Occupational Tax Act. 

3. Is the payment of the occupational tax a condition pre¬ 
cedent to the engaging in the business of accepting wagers. 
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fHmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12009 

Frank Lewis, appellant 

v. 

United States of America, appellee 

APPEAL FROM THE MUNICIPAL COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA, CRIMINAL DIVISION 

B RIEF FOE APPELLEE 

COUNTERSTATEMENT OF THE CASE 

On October 7, 1952, an information was filed against Frank 
Lewis, the appellant herein, in the Municipal Court for the 
District of Columbia, Criminal Division, wherein he was 
charged with having been engaged in the business of accepting 
and receiving wagers without having paid the Special Occupa¬ 
tional Tax as required by law. The information reads, in per¬ 
tinent part, as follows (J. A. 1-2): 

* * * and within the jurisdiction of this Court, Frank 
Lewis on December 13, 1951, and on diverse other days 
thereafter during the month of December 1951, in the 
District of Columbia, engaged in the business of accept¬ 
ing wagers, by reason of such activity he was required 
by law to pay the occupational tax (wagering) of Fifty 
Dollars ($50.00) as imposed by Section 3290 of Internal 
Revenue Code, he failed to pay said tax, all in violation 
of Section 3294 (a) Internal Revenue Code: Title 26 
U. S. Code Section 3294 (a) and Section 2707 (b) In- 

CD 



ternal Revenue Code as made applicable by Section 
3294 (c) Internal Revenue Code * * *. 

Appellant moved, on October 28, 1952, to dismiss the above 
information, on the following grounds (J. A. 4-5): 

1. Chapter 27a of the Revenue Act of 1951, on which 
the information is based, is unconstitutional in that its 
provisions impose penalties upon the defendant in the 
guise of taxes. 

2. Chapter 27a of the Revenue Act of 1951, upon 
which the information is based, contravenes the Fifth 
Amendment to the United States Constitution because 
the information required to be given by defendant in 
conformance with said Chapter compels defendant to be 
a witness against himself and to incriminate himself. 

3. And for other reasons to be brought to the atten¬ 
tion of the Court at the time this motion is argued. 

After several continuances, the oral hearing on the motion 
was held in the trial court on May 21, 1953, at which time ap¬ 
pellant filed a Memorandum in Support of Motion to Dismiss 
(J. A. 3). Whereupon, the Government requested permission 
to file a -written opposition thereto, which request was granted 
and on July 6, 1953, the Government s opposition was filed 
(J. A. 3). On July 24, 1953, the trial court handed down a 
written opinion wherein it is held that Chapter 27a of the 
Internal Revenue Code is unconstitutional because it imposes 
penalties in the guise of taxes and because it compels a person 
within the District of Columbia to give information which in¬ 
criminates him or tends to incr imi nate him to a violation or 
violations of Federal law, to wit/Section 1501, 1502, 1503, and 
150S of Title 22 of the District of Columbia Code and also 
Section 371 of Title IS of the United States Code (J. A. 5-27)jJ 
From the order of the trial court dismissing the information 
against appellant (J. A. 4), the Government appealed to the 
Municipal Court of Appeals for the District of Columbia 
(J. A. 28). On November 6, 1953, the Municipal Court of 

" ’ -- i — - -~r - — .• 

1 The trial court expressly declined to rule upon the argument of appel¬ 
lant that the watering tax act deprives him of the protection afforded him 
by the Fourth Amendment (J. A. 27). 
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Appeal s handed down an opinion reversing the judgment of 
the trial court, which opinion reads, in pertinent part, as follows 
(J. A. 32-34): 

In applying this test we note that th e wagering tax 
act here involved has been held v alid by a_three-judge 
federal court in this~jurisdiction. Combs v. Snyder, 
D^'CTD. C., 101 F. Supp. 53 1, affirmed without opinion, 
3 42 TT S. 930. Six other district courts have likewise 
upheld the constitutionality of the same act. And in 
the only case in which a district court held the act in¬ 
valid there resulted a reversal by the Supreme Court. 
Vniied States v. Kahriger, 345 U. S. 22, re hearing de¬ 
nied, 345 U. S. 931. There the highest Court held that 
the act did not prescribe a penalty or require self-in¬ 
criminating revelations in violations of the fifth 
amendment. 

Discussing the Kahriger decision at length in his opin¬ 
ion, the trial judge found the present case distinguish¬ 
able. He*helT compliance with the act wo uld .involve 
self-incrimination, because registration is required only 
after w agers have been accepted. Therefore, he said, 
since District of Columbia laws make the acceptance of 
wagers a crime, and since such laws are federal laws, one 
who registers under the act, giving his name and ad¬ 
dress, and his employees’ names and addresses, would 
necessarily be giving evidence tending to incriminate 
himself of a violation of federal law. This position is 
directly contrary to the Supreme Court’s ruling in the 
Kahriger case, where it was said: Since appellee failed 
to regjster for the wagering tax, it is difficult to see how 
he can now claim the privilege even as suming th at the 
disclosure of violations of law are called for. * * * As¬ 
suming tnatTespondenf can raiseTKe s elf-incrimination 
issue, that privilege h as r elation only to*pastactsnio^ o \) 
f uture acts tnat may or mav not be commi tted*. * T * 

If respondent wishes to t ake wagers subject to excise 
taxes under § 3285, supra, h emustpay an occupational 
tax and register. Under the registration provisions of 


291633 - 54 - 




4 



i 


the wagering tax, appellee is not compelled to confess 
to acts already committed, he is merely 7 mlornTe?T5y r 'the 
statute that In order to engage in the business of wager¬ 
ing in the future he must fulfill certain conditions.” 

Thus the Kahriger opinion construed the act to re¬ 
quire registration before entering the business of accept¬ 
ing wagers, and held that such was valid and proper. It 
was not open to the Municipal Court to adopt a different 
construction. 

The trial c ourt also said: “even assuming that the pay¬ 
ment of the tax and registering would not compel a con¬ 
fession of past illegal substantive acts, nevertheless if 
two or more persons conspired to violate any of the anti¬ 
gambling provisions of the District of Columbia and in 
pursuance of that conspiracy one of the conspirators ap¬ 
plied for a tax stamp such an act would be an overt act 
in furtherance of the conspiracy and sufficient to sustain 


a conviction.” That ^raiemeht is answered in the words 
we have alreadv quoted from lUe Kahriger decision to 

-I - * y 

the effect that one who has not registered has no right 
to cigim Ihe cdhstrKiliQnaT privilege. .. 


Tiie second basis for the decision of the trial court, 
i. e., that the act imposes a penalty in the guise of a tax, 
is likewise contrary to the holding in Kahriger, which, 
as we have just said, validates the requirement that 
registration and payment of the tax are necessary before 
the named business is entered into. 


Various other matters and contingencies are discussed 
in the opinion below, and urged upon us in appellee’s 
brief here, some by way of speculation and others in form 
of predictions in terrorem. We consider them to be sub¬ 
ordinate to the vital issues we have discussed, and wholly 
insufficient to support the ruling of unconstitutionally. 


From the order of the Municipal Court of Appeals (J. A. 
34), appellant now brings this appeal by leave of this Court. 


CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 

The FVth Amendment to the Constitution of the United 
States read;,, in pertinent part, as follows: 
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No person * * * shall be compelled in a criminal case 
to be a witness against himself, * * *. 

The provisions of Chapter 27A—Wagering Taxes—of the In¬ 
ternal Revenue Code read, in pertinent part, as follows: 

SUBCHAPTER A—TAX ON WAGERS 

26 U. S. C. § 3285. Tax. 

(a) Wagers. There shall be imposed on wagers, as 
defined in subsection (b), an excise tax equal to 10 per 
centum of the amount thereof. 

(b) Definitions. For the purposes of this chapter— 

(1) The term “wager” means (A) any wager with 
respect to a sports event or a contest placed with a per¬ 
son engaged in the business of accepting such wagers, 
(B) any wager placed in a wagering pool with respect 
to a sports event or a contest, if such pool is conducted 
for profit, and (C) any wager placed in a lottery con¬ 
ducted for profit. 

(2) The term “lottery” includes the numbers game, 
policy, and similar types of wagering. The term does 
not include (A) any game of a type in which usually 
(i) the wagers are placed, (ii) the winners are deter¬ 
mined, and (iii) the distributing of prizes or other prop¬ 
erty is made, in the presence of all persons placing wagers 
in such game, and (B) any drawing conducted by an 
organization exempt from tax under section 101, if no 
part of the net proceeds derived from such drawing 
inures to the benefit of any private shareholder or 
individual. 

(c) Amount of wager. In determining the amount 
of any wager for the purposes of this subchapter, all 
charges incident to the placing of such wager shall be 
included; except that if the taxpayer establishes, in ac¬ 
cordance with regulations prescribed by the Secretary, 
that an amount equal to the tax imposed by this sub¬ 
chapter has been collected as a separate charge from 
the person placing such wager, the amount so collected 
shall be excluded. 



(d‘) Persons liable for tax. Each person who is en¬ 
gaged in the business of accepting wagers shall be liable 
for and shall pay the tax under this subchapter on all 
wagers placed with him. Each person who conducts 
any wagering pool or lottery shall be liable for and shall 
pay the tax under this subchapter on all w-agers placed 
in such pool or lottery. 

(e) Exclusions from tax. No tax shall be imposed 
by this subchapter (1) on any wager placed with, or 
on any wager placed in a wagering pool conducted by, 
a parimutuel wagering enterprise licensed under State 
law, and (2) on any wager placed in a coin-operated de¬ 
vice with respect to which an occupational tax is im¬ 
posed by section 3627. 

(f) Territorial extent. The tax imposed by this sub¬ 
chapter shall apply only to wagers (1) accepted in the 
United States, or (2) placed by a person who is in the 
United States (A) with a person who is a citizen or res¬ 
ident of the United States, or (B) in a wagering pool or 
lottery conducted by a person who is a citizen or resi¬ 
dent of the United States. 

SUBCHAPTKR B—^OCCUPATIONAL TAX 

26 U. S. C. § 3290. Tax>~^ 

A special tax on S50 per year shall be paid by each 
person who is liable for tax under subchapter A or who 
is engaged in receiving wagers for or on behalf of any 
person so liable. 

26 U. S. C. § 3291. Registration. 

(a) Each person required to pay a special tax under 
this subchapter shall register with the collector of the 
district— 

(1) his name and place of residence; 

(2) if he is liable for tax under subchapter A, each 
place of business where the activity which makes him 
so liable is carried on, and the name and place of resi¬ 
dence of each person who is engaged in receiving wagers 
for him or on his behalf; and 
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(3) if he is engaged in receiving wagers for or on be¬ 
half of any person liable for tax under subchapter A, 
the name and place of residence of each such person. 

(b) Where subsection (a) requires the name and place 
of residence of a firm or company to be registered, the 
names and places of residence of the several persons 
constituting the firm or company shall be registered. 

(c) In accordance with regulations prescribed by the 
Secretary, the collector may require from time to time 
such supplement information from any person required 
to register under this section as may be needful to the 
enforcement of this chapter. 

26 U. S. C. § 3292. Certain provisions made applicable. 

Sections 3271, 3273 (a), 3275, 3276, 3277, 3279, and 
32S0 shall extend to and apply to the special tax imposed 
by thi^yjjgjyjgjer and to the persons upon wdiom it is 
imposed, and for that purpose any activity which makes 
a person liable for special tax under this subchapter 
shall be considered to be a business or occupation de¬ 
scribed in chapter 27. No other provision of sub- 
chapter B of chapter 27 27 shall so extend or apply. 

26 U. S. C. § 3293. Posting . 

Every person liable for special tax under this subchap¬ 
ter shall place and keep conspicuously in his principal 
place of business the stamp denoting the payment of such 
special tax; except that if he has no such place of busi¬ 
ness, he shall keep such stamp on his person, exhibit it, 
upon request; to any officer or employee of the Bureau 
of Internal Revenue. 



26 U. S. C. § 3294. Penalties. 

(a) Failure to pay tax. Any person who does any 
act which makes him liable for special tax under this 
subchapter, without having paid such tax, shall, besides 
being liable to the payment of the tax, be fined not less 
than SI,000 and not more than $5,000. 

(b) Failure to post or exhibit stamp. Any person 
who, through negligence, fails to comply with section 
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3293, shall be liable to a penalty of $50, and the cost of 
prosecution. Any person who, through willful neglect 
or refusal, fails to comply with section 3293, shall be 
liable to a penalty of $100, and the cost of prosecution. 

(c) Willful violations. The penalties prescribed by 
section 2707 with respect to the tax imposed by section 
2700 shall apply with respect to the tax imposed by this 
subchapter. 

SUBCHAPTER C—MISCELLANEOUS PROVISIONS 

26 U. S. C. § 3297. Applicability of federal and state laws. 

The payment of any tax imposed by this chapter 
with respect to any activity shall not exempt any person 
from any penalty provided by a law of the United States 
or of any State for engaging in the same activity, nor 
shall the payment of any such tax prohibit any State 
from placing a tax on the same activity for State or other 
purposes. 

26 U. S. C. § 329S. Inspection of books. 

Notwithstanding section 3621, the books of account 
of any person liable for tax under this chapter may be 
examined and inspected as frequently as may be need¬ 
ful to the enforcement of this chapter. 

sxnynvEABY of argument 

Appellant contends that the Occupational Tax Act is un¬ 
constitutional because it is a penalty in the guise of a tax. 
However, the Supreme Court has held that such Act is a rev¬ 
enue prov ision not a pena lty, and that Ihe Act is definite and 
certain,'not vague and discriminatory. The Supreme Court 
has also held that the penalty provisio ns an d the registration 
r equirements of the Act are reasonab le and necessary imple¬ 
ments to the collection of the tax in issue. ~TTmted States v. 
Kahriger, 345 U. S. 22 : United States v. Five Gambling De¬ 
vices , L. £>. ^cTecided December 7,1953); and Irvine 

v. California, - U. S. - (decided Fe bruary 8, 1954). 

Therefore, the constitutional question is foreclosed to 
appellant. 
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Appellant further contends that the Occupational Tax Act 
is unconstitutional because, if he registers for the tax stamp 
under the Act, he will be compelled to give self-incriminatory 
statements. However, appellant cannot claim the .privilege 
against self-incrimination bec ause he has not regist ered for 
the occupational tax. Furthermore, the law is now well settled 
that such privilege applies only to past acts and not to future 
acts. Registration for the tax stamp is a condition precedent 
to the engagfngln the gambling business and, therefore, ap¬ 
pellant cannot claim the privilege. United States v. Kahriger, 
supra. 

ARGUMENT 

I. The Wagering Tax Act is not a penalty in the guise of a tax 

1. Similar laws have been declared constitutional. The trial 
court in the instant case has held Chapter 27A of the Internal 
Revenue Code, Title 26 U. S. C., § 3285 et seq., i. e., the Wager¬ 
ing Tax Act, to be a penalty in the guise of a tax (R. 30). A 
similar ruling was made by the District Court in United States 
v. Kahriger (D. C. E. D. Pa.), 105 F. Supp. 332. The Su¬ 
preme Court, however, reversed in United States v. Kahriger, 
345 U. S. 22 (decided March 9, 1953), saying, inter alia (345 
U. S. at 27): 2 

Appellee would have us say that, because there is leg¬ 
islative history indicating a congressional motive to sup¬ 
press wagering, this tax is not a proper exercise of such 
taxing power. In the License Tax Cases, supra, it was 
admitted that the federal license “discouraged” the ac¬ 
tivities. The intent to curtail and hinder, as well as 
tax, was also manifest in the following cases, and in each 
of them the tax was upheld: Veazie Bank v. Fenno, 8 

1 See also : Casey v. United States, 276 U. S. 413 (tax on narcotics) ; Alston 
v. Urited States, 274 U. S. 289 (tax on narcotics) ; Fclsenheld v. United 
States, 1S6 U. S. 126 (tax cn tobacco) ; In re Kellock, 165 U. S. 526 (tax 
on oleomargarine). In general see: Constitutionality of the Federal Gam- 
hling Ta :, 47 Northwestern Univ. Law Review 703 (1932) ; The Wagering 
Tax Act and the Tenth Amendment is Morality the Test?, 14 Univ. Pitts¬ 
burgh Law Re\lcw 71 (1932) ; Constitutional Law—Excise Taxation — Reg¬ 
ulation by Ancillary Provisions, 32 Nebraska Law Review 103 (1932) ; and 
Taxing and Spending, 23 Cornell Law Quarterly 1 (1937). 


Wall. 533 (tax on paper money issued by state banks); 
McCray v. United States, 195 U. S. 27, 59 (tax on col¬ 
ored oleomargarine); United States v. Doremus, 249 
U. S. 86, and Nigro v. United States, 276 U. S. 332 (tax 
on narcotics) ; Sonzinsky v. United States, 300 U. S. 506 
(tax on firearms); United States v. Senchez, 340 U. S. 
42 (tax on marihuana) (footnote omitted). 

Thus, it is now well-settled by repeated decisions that the 
courts will not look behind an otherwise valid revenue enact¬ 
ment in search of Congressional motivations. 

2. The Wagering Tax Act is constitutional. The decision of 
the trial court in the instant case that the Wagering Tax Act 
is a penalty and not a tax is directly contrary to opinion of the 
Supreme Court in the Kahriger case, supra. There, the Su¬ 
preme Court expressly ruled upon the validity and constitu¬ 
tionality of the Wagering Tax Act. The Supreme Court, in 
upholding the instant law, said inter alia (345 U. S. at 28): 3 

It is conceded that a federal excise tax does not cease 
to be valid merely because it discourages or deters the 
activities taxed. Nor is the tax invalid because the reve¬ 
nue obtained is negligible. Appellee, however, argues 
that the sole purpose of the statute is to penalize only 
illegal gambling in the states through the guise of a tax 
measure. As with the above excise taxes which we have 
held to be valid, the instant tax has a regulatory effect. 
But regardless of its regulatory effect, the wagering tax 
produces revenue. As such it surpasses both the nar¬ 
cotics and firearms taxes which we have found valid. 

It is axiomatic that the power of Congress to tax is 
extensive and sometimes falls with crushing effect on 
businesses deemed unessential or inimical to the public 
welfare, or where, as in dealings with narcotics, the col¬ 
lection of the tax also is difficult. As is well known, the 
constitutional restraints on taxing are few (footnote 
omitted). * * * 

* For comments on the Kahriger case, supra, see: 7 Miami Law Quarterly 
252 (1933) ; 26 Southern California Law Review 203 (1933) ; 31 North 
Carolina Law Review 467 (1933) ; 39 Virginia Law Review 530 (1953). 
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3. The Wagering Tax Act produces revenue. It is now a 
well-known fact that organized crime in the United States is a 
multimillion dollar enterprise. See: Final Report of the Spe¬ 
cial Committee to Investigate Organized Crime in Interstate 
Commerce , Senate Report No. 725 (1951). It is also a well- 
known fact that gambling activities constitute a principal com¬ 
ponent part of organized crime. Therefore, a tax measure 
designed to reach the incomes derived from gambling activities 
is certain to produce revenue and, indeed, the instant tax has 
accomplished just that. In Kahriger, the Supreme Court 
pointed out, inter alia, that (345 U. S. at 28, n. 4): 

One of the indicia which appellee offers to support 
his contention that the wagering tax is not a proper 
revenue measure is that the tax amount collected under 
it was $4,371,869, as compared with an expected amount 
of $400,000,000 a year. The figure of $4,371,869, how¬ 
ever, relatively large when it is compared with the $3,501 
collected under the tax on adulterated and process or 
renovated butter and filled cheese, the $914,910 col¬ 
lected under the tax on narcotics, including marihuana 
and special taxes, and the $2S,911 collected under the 
tax on firearms, transfer and occupational taxes. (Sum¬ 
mary of Internal Revenue Collections, released by Bu¬ 
reau of Internal Revenue, October 3, 1952). 

And, the latest report on the amount of revenue collected 
under the taxes here in issue indicates that during the fiscal 
year of 1953, $981,000.00 was collected under the Occupational 
Tax and $9,521,000.00 was collected under the Wagering Tax 
(See: News Release, United States Treasury Department, 
morning news, August 28, 1953). 

4. The penalty provisions of the Wagering Tax Act aid in 
the collection of the tax and are valid. The Supreme Court, 
in the Kahriger case, supra, reviewed the penalty provisions of 
the law here in issue and declared them to be valid. The Su¬ 
preme Court said, inter alia (345 U. S. at 31): 

Penalty provisions in tax statutes added for breach of 
a regulation concerning activities in themselves subject 

291633—54 - 3 
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only to state regulation have caused this Court to de¬ 
clare the enactments invalid. Unless there are provi¬ 
sions extraneous to any tax need, courts are without 
authority to limit the exercise of the taxing power. All 
the provisions of this excise are adapted to the collection 
of a valid tax (Emphasis added—footnotes omitted). 

5. The registration requirements are necessary. The Su¬ 
preme Court, in the Kahriger, expressly approved the terms of 
the form required by the Wagering Tax Act. The Court held, 
inter alia (345 U. S. at 31): * 

Nor do we find the registration requirements of the 
wagering tax offensive. All that is required is the filing 
of the names, addresses, and places of business. This is 
quite general in tax returns. Such data are directly and 
intimately related to the collection of the tax and are 
“obviously supportable as in aid of a revenue purpose." 
Sonzinsky v. United States . 300 U. S. 506. at 513. The 
registration provisions make the tax simpler to collect 
(footnote omitted). 

6. The Wagering Tax Act is Definite and certain. In addi¬ 
tion to holding, as is pointed out herein above, that the Wager¬ 
ing Tax Act is valid as a revenue measure, the Supreme Court 
held that the same Act is not vague, indefinite or arbitrary. 
The Supreme Court, in Kahriger, said in pertinent part (345 
IT. S. at 33): 5 

Finally, we consider respondent's contention that the 
order of dismissal was correct because a conviction un¬ 
der the sections in question would violate the Due Proc¬ 
ess Clause because the classification is arbitrary and the 

4 See also: Comb* v. Snyder , (1951) (D. C. D. C.), 101 F. Supp. .”>31, 
affirmed, 342 U. S. 930 (1952). 

"It is t«> be noted that in reversing the District Court in United States v. 
Kahriger, supra, the Supreme Court cited the following cases in the Wager¬ 
ing Tax Act with approval (34.” U. S. at 23. n. 2) : United States v. Smith. 
106 F. Supp. 0 (D. C. S. D. Cal.) ; United States v. Xadler, 105 F. Supp. 91S 
(D. C. X. D. Cal.) ; United States v. Forrester, 105 F. Supp. 136 (I>. C. X. D. 
Ga.); United States v. Robinson, 107 F. Supp. 38 (D. C. E. D. Mich.); 
United States v. Arnold, Jordan, and Wingate, Xo. 478 (I>. C. E. D. Va.), 
September 18, 1952. United States v. Penn, Xo. 2021 (D. C. M. D. X. C.), 
May 1952. Combs v. Snyder, supra. 


statutory definitions are vague. The applicable defini¬ 
tions are 26 U. S. C. (Supp. V) § 3285 (b), (d) and (3). 
The arbitrariness is said to arise from discrimination 
because some wagering activities are excluded. The 
Constitution does not require that a tax statute cover 
all phases of a taxed or licensed business. Respondent 
predicates vagueness of the statute upon the use, in de¬ 
fining the subject of the tax. of the description “en¬ 
gaged in the business" of wagering and “usually'’ in 
§ 3285 (b) (2). We have no doubt the definitions make 
clear the activities covered and excluded (footnotes 
omitted). 

7. The Supreme Court has followed Kahriger in subsequent 

cases. In United States v. Five Gambling Devices, -U. S. 

-(Nos. 14.40 and 41) (Decided December 7,1953), wherein 

the Supreme Court said, inter alia (Slip opinion at pages 6-7, 
n. 10): 

Of course, decisions upholding legislation requiring in¬ 
formation in aid of the taxing power afford no support 
here, because the taxing power penetrates and perme¬ 
ates every activity, intrastate or interstate, within the 
nation. (Citing: United Stats v. Doremus, 249 U. S. 
86; Nigro v. United States, 276 l\ S. 332; Sonzinsky v. 
United States, 300 U. S. 506; and United States v. 
Kahriger , 345 U. S. 22.) 

And in Irvine v. California, -U. S.- (No. 12) (De¬ 

cided February S, 1954). the Supreme Court held, inter alia 
(Slip opinion at page 2): 

Upon his arrest, petitioner had on his person a federal 
wagering tax stamp bearing his name, home address, 
and the date, November 5, 1951. Against objection, it 
and other documentary evidence from the office of the 
United Sates Collector of Internal Revenue was received 
to show petitioner’s application for the wagering tax 
stamp and his return to the Collector under the federal 
law. These documents were made pursuant to the Fed¬ 
eral Act imposing wagering taxes, 65 Stat. 529, 26 U. S. 
C. (Supp. V) § 3285 et seq., held constitutional by this 
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Court in United States v. Kahriger, 345 U. S. 22. The 
claim is made that it was error as a matter of federal 
law to admit this evidence and also that payment of 
the federal tax resulted in a federal license to conduct 
the wagering business. This statute does not make such 
records or stamps confidential or privileged but, on the 
contrary, expressly requires the name and place of busi¬ 
ness of each such taxpayer to be made public. 53 Stat. 
395. 26 U. S. C. § 3275. Petitioners contentions are 
without substance or merit in view of the express pro¬ 
vision of the statute that payment of the tax does not 
exempt any person from penalty or punishment by state 
law and does not authorize commencement or continu¬ 
ance of such business. 53 Stat. 395, 26 U. S. C. § 3276; 
65 Stat, 531. 26 U. S. C. (Supp. V) § 3292 (Footnote 
omitted. Emphasis added). 

And see: United States v. Kahriger, -F. 2d- (3rd 

Cir.) (Decided February IS, 1954), involving the appeal from 
the judgment of conviction in the trial which followed the deci¬ 
sion of the Supreme Court in the first Kahriger appeal. The 
Third Circuit said, inter alia (Slip opinion at p. 2): 

Kahriger makes several contentions. He asserts that 
the application of the statute to him by means of Form 
11-C. the “Special Tax Return and Application for Reg¬ 
istering—Wagering/’ is unconstitutional, saying that 
the registration requirements would require him to in¬ 
criminate himself despite the prohibition of the Fifth 
Amendment. The short answer to this contention is 
that Form 11-C precisely follows the terms of the 
statute and. since the latter has been held constitutional 
by the Supreme Court, the constitutional question raised 
by Kahriger is no longer open to us (footnote omitted). 

Chief Judge Biggs then went on, however, to reverse the 
trial court, saying, in pertinent part (Slip opinion at p. 5): 

An additional point, however, is urged by Kahriger, 
viz. that the evidence does not sustain the charge of a 
willful failure to register and a willful failure to pay the 
occupational tax. On this ground we find it necessary 
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to reverse the judgments of conviction and to direct the 
court below to enter judgments of acquittal on both 
counts 

See also: Mosely v. United States, 207 F. 2d 90S (5th Cir. 
1953). 

Thus,, it is clear that the revenue act herein in issue is con¬ 
stitutional and that it is not a penalty in the guise of a tax. 
The Supreme Court, in the Kahriger case, supra, has held: (1) 
that the Wagering Tax Act is a revenue act and not a penalty; 
(2) that similar revenue acts have been declared valid and 
constitutional; (3) that the Wagering Tax Act produces sub¬ 
stantial revenue; (4) that the penalty provisions of the Wager¬ 
ing Tax Act aid in the collection of a valid tax; (5) that the 
registration requirements of the Wagering Tax Act are neces¬ 
sary implements to the collection of the valid tax; and (6) 
that the Wagering Tax Act is definite and certain and is not 
arbitrary. Therefore, the judgment of the Municipal Court of 
Appeals should be affirmed (J. A. 34). 

II. Appellant cannot claim the privilege against self-incrim- 
ination because he has not registered for the tax 

Appellant admits that he has not paid the wagering tax and 
the failure to pay such tax constitutes the crime with which 
he is charged. He contends that the trial court correctly dis¬ 
missed the information on the basis of the privilege against self¬ 
incrimination. However, the law is now settled that such 
privilege cannot be raised by one who has not registered for 
the applicable tax. 

In the Kahriger case, supra, the Supreme Court specifically 
held that the privilege against self-incrimination cannot be 
raised by one who has not registered for the Occupational Tax. 
The Court said, inter alia (345 U. S. at 32): 6 

Appellee’s second assertion is that the wagering tax 
is unconstitutional because it is a denial of the privilege 
against self-incrimination as guaranteed by the Fifth 
Amendment. 

* See: The Privilege Against Self-Incrimination and Required Income Tax 
Records, 12 Unir. of Chicago Lair Revieic CS7 (1851) and MO Taxes (The 
Tax Magazine) 45 (1952) ; and Application of the Self-Incrimination Clause 
to the Compulsory Production of Hooks and Papers required to be Kept by 
Statute, 20 Indiana Law Review 507 (1949). 
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Since appellee failed to register for the wagering tax, 
it is difficult to see how he can now claim the privilege 
even assuming that the disclosure of violations of law' 
is called for. 

And. in order that such statement may be clearly under¬ 
stood. the Supreme Court added, inter alia (345 IT. S. at 32): 

In United States v. Sullivan, 274 U. S. 259. defendant 
was convicted of refusing to file an income tax return. 
It was assumed that his income “w*as derived from busi¬ 
ness in violation of the National Prohibition Act.” Id., 
at 263. “As the defendant's income was taxed, the 
statute of course required a return. See United States 
v. Sischo, 262 U. S. 165. In the decision that this was 
contrary to the Constitution we are of opinion that the 
protection of the Fifth Amendment w*as pressed too far. 
If the form of return provided called for answers that 
the defendant uxis privileged from making he could have 
raised the objection in the return, but could not on that 
account refuse to make any return at all ” 274 U. S.. 
at 263. [Emphasis added.] 

This reasoning is in complete accord with the general prin¬ 
ciples enunciated by the Supreme Court in prior decisions to 
the effect that the privilege against self-incrimination is a per¬ 
sonal privilege which is deemed to be waived unless it is in¬ 
voked. See Rogers v. United States . 340 U. S. 367 at 370-371 
(1951); United States v. Monia, 317 U. S. 424 at 427 (1943); 
and United States ex rel. Vajtauer v. Commissioner of Immi¬ 
gration, 273 U. S. 103 at 112 (1927). And, in United States v. 
Sullivan, 274 U. S. 259. these same principles w*ere directly 
applied to matters of federal taxation. 

There. Sullivan claimed that he should not be compelled to 
file an income tax return because the facts to be stated therein 
might incriminate him under federal law\ The Supreme Court, 
speaking through Mr. Justice Holmes, said, inter alia (274 
U. S. at 262-263): 7 

T See also: United State* v. One Ford Coupe. 272 U. S. 321, 327; and 
United State* v. Stafoff, 2GO U. S. 277. 4N0, wherein it is held that Con¬ 
gress has the authority to imi>ose taxes on occupations illegal under federal 
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We may take it that the defendant had sufficient gross 
income to require a return under the statute unless he 
was exonerated by the fact that the whole or a large 
part of it was derived from business in violation of the 
National Prohibition Act. 

Then, in Sullivan, the Court proceeded to declare the doc¬ 
trine that a return must be filed before the privilege against 
self-incrimination can be raised (274 U. S. at 263-264): 

As the defendant’s income was taxed, the statute of 
course required a return. See United States v. Sischo, 
262 U. S. 165. In the decision that this was contrary 
to the Constitution we are of the opinion that the pro¬ 
tection of the Fifth Amendment was pressed too far. 
If the form of return provided called for answers that 
the defendant was privileged from making he could have 
raised the objection in the return, but could not on 
that account refused to make any return at all. We are 
not called on to decide what, if anything, he might have 
withheld. Most of the items warranted no complaint. 
It would be an extreme if not an extravagant applica¬ 
tion of the Fifth Amendment to say that it authorized 
a man to refuse to state the amount of his income be¬ 
cause it had been made in crime. But if the, defendant 
desired to test that or any other point he should have 
tested it in the return so that it could be passed upon. 
[Emphasis added.] 

And, in closing, the Court said (274 U. S. at 264): 

* * * He could not draw a conjurer’s circle around 
the whole matter by his own declaration that to write 
any word upon the government blank would bring him 
into danger of the law. Mason v. United States, 244 
U. S. 362. United States ex. rel. Vajtauer v. Commis¬ 
sioner of Immigration, 273 U. S. 103. In this case the 

law and that persons engaged in selling liquor during the period of national 
prohibition were still required to pay the federal taxes on the forbidden 
t raffle. 

291633—54 - 4 
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defendant did not even make a declaration, he simply 
abstained from making a return. * # # 

Therefore, the Sullivan case stands for the proposition that 
a taxpayer cannot claim the privilege against self-incrimination 
unless he has filed a return. The Supreme Court held this 
to be true even though the taxpayer shows a possible jeopardy 
under federal law because it cannot dispute that the National 
Prohibition Act was a federal law. And, what is perhaps more 
important, the possible jeopardy under federal law in the Sulli¬ 
van case involved past criminal activities and, as will be dis¬ 
cussed hereinafter, the privilege against self-incrimination only 
applies to past acts and not to future acts. Nevertheless, the 
Supreme Court, in Sullivan, expressly holds that in order to 
claim the privilege, a taxpayer must file a return and such legal 
doctrine is approved, adopted and applied to the Occupational 
Stamp Tax in the Kahriger case, supra. 

Furthermore, appellee cannot object to the registration form 
required by the Wagering Tax Act. This is now clear, for 
the Supreme Court said in Kahriger . as is pointed out herein 
above (345 U. S. at 31-32): 8 

Nor do we find the registration requirements of the 
wagering tax offensive. All that is required is the fil¬ 
ing of names, addresses, and places of business. This is 
quite general in tax returns. Such data are directly 
and intimatelv related to the collection of the tax and 
are “obviously supportable as in aid of a revenue pur¬ 
pose.” Sonzinsky v. United States, 300 U. S. 506 at 513. 
The registration provisions made the tax simpler to col¬ 
lect (footnote omitted). 

In addition, the registration form was directly in issue in 
Combs v. Snyder (1951) (D. C. D. C.), 101 F. Supp. 531, 
affirmed, 342 U. S. 939 (1952). There, Combs brought an 
action before a statutory three-judge court in this jurisdiction, 
maintaining that he was entitled to a stamp even though he 
did not supply all of the required information on the return. 
It is interesting to note that the basic argument put forth in 
the Combs case was self-incrimination under federal law. In 

' See also: Irvine v. California, rupru. 
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addition, Combs raised his objections in the return. However, 
the three-judge court held the wagering tax law' to be consti¬ 
tutional and that Combs was not entitled to a stamp until he 
furnished the necessary data. The Supreme Court affirmed 
(343 U. S. 939) and the decision is cited w'ith approval in 
Kahriger (345 U. S. at 25 n. 2). Hence, it is now clear that the 
privilege against self-incrimination cannot be claimed unless 
and until registration under the wagering tax law has been 
made and, further, that the form involved in such law is 
unobjectionable. 

As a practical matter, the holdings of the Supreme Court 
rest on firm ground. The privilege against self-incrimination 
cannot be raised in a vacuum. There must be some action 
taken and, in tax matters, such action involves the filing of a 
required tax form. Appellant has not filed the necessary form 
and, of course, has entered no objections at the time of filing. 
Thus, under the rulings of the Supreme Court in the Kahriger 
case, supra, the Sullivan case , supra, and the Combs case, supra, 
he is without standing to claim the privilege against self¬ 
incrimination in the instant case. Therefore, the action of the 
trial court in dismissing the information filed against appellant 
was clearly erroneous and the judgment of the Municipal Court 
of Appeals should be affirmed (J. A. 33). 

III. The occupational tax is a condition precedent to doing 

business and, therefore, the privilege against self-incrimina- 

tion cannot be raised because such privilege only applies to 

past acts 

Even if it is assumed, arguendo, that appellant can claim 
the privilege against self-incrimination without filing a wager¬ 
ing tax return, the judgment of the Municipal Court of Appeals 
is not to be disturbed, because the law is now well settled that 
such privilege applies only to past acts and not to future acts. 
The Supreme Court made this manifestly clear in the Kahriger 
case. There, the Supreme Court decided the same issue as 
is here presented by holding, as is pointed out herein above, 
that a taxpayer must file a return in order to claim the privi¬ 
lege. However, the Court went on to say (345 U. S. at 32): 
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Assuming that respondent can raise the self-incrimi¬ 
nation issue, that privilege has relation only to past 
acts, not to future acts that may or may not be com¬ 
mitted. S Wigmore (3d ed., 1940) § 2259 (c). 

And. the import and strength of this crucial statement is 
emphasized by the next-following statement (345 U. S. at 32): 

* * * If respondent wishes to take wagers subject to 
excise taxes under § 32S5. supra, he must pay an occu¬ 
pational tax and register. Under the registration pro¬ 
visions of the wagering tax, appellee is not compelled 
to confess to acts already committed, he is merely in¬ 
formed by the statute that in order to engage in the 
business of wagering in the future he must fullfill certain 
conditions (footnote omitted. Emphasis added). * * * 

Thus, the Supreme Court held in Kahriger that a taxpayer 
such as appellant cannot claim the privilege if he has not reg¬ 
istered for the tax in issue and the Court further held, after as¬ 
suming for the sake of argument that registration was not a pre¬ 
requisite. that the Occupational Tax only pertains to future 
acts. It follows, therefore, that the Supreme Court held that 
the privilege cannot be raised by any taxpayer who questions 
the validity of the Occupational Tax. 

That the Supreme Court considers the proposition that the 
privilege against self-incrimination applies only to past acts 
is evidenced by the fact that the opinion in Kahriger cites no 
authority but the treatise by Professor Wigmore (345 U. S. 
at 32). The soundness of such single citation is revealed by 
the following language (S Wigmore (3d ed., 1940) § 2259 (c)): 

Crime disclosed in (1) Public Books, or ( 2 ) Books Re¬ 
quired to be Kept. * * * 

But there is even more cogent reason for reaching this 
conclusion: The State requires the books to be kept but 
it does not require the officer to commit the crime. If 
in the course of committing the crime he makes entries, 
the criminality of the entries exists by his own choice 
and election, not by compulsion of law. The State an¬ 
nounced its requirement to keep the books long before 
there was any crime; not that the entry was made by 
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reason of a command or compulsion which was directed 
to the class of entries in general, and not to this specific 
act. The duty or compulsion to disclose the books ex¬ 
isted generically, and prior to the specific act; hence, the 
compulsion is not directed to the criminal act, but is 
independent of it, and cannot be attributed to it. 

2. The same reasoning applies to records required by 
law to be kept by a citizen not being a public officer, 
e. g., a druggist's report of liquor sales, or a pawn¬ 
broker's records of pledges. The only difference here is 
that duty arises not from the person's general official 
status, but from the specific statute limited to a particu¬ 
lar class of acts. The duty, or compulsion, is directed 
as before to the generic class of acts, not to the criminal 
act, and is anterior to and independent of the crime; the 
crime being due to the party’s own election, made sub¬ 
sequent to the origin of the duty. The object of such 
statutory measures is primarily to assist in the public 
administration (footnotes omitted). * * * 

Thereupon, Professor Wigmore makes this conclusion, which 
conclusion has definite applicability in the instant case: 

The generalization, therefore, may be made that there 
is no compulsory self-incrimination in a rule of law 
which merely requires beforehand a future report on a 
class of future acts among which is a particular one 
which may or may not in future be criminal at the choice 
of the party reporting. [Emphasis in the text.] 

Such records therefore are not protected by the pres¬ 
ent privilege against self-incrimination. 

These propositions make it clear that the privilege against 
self-incrimination has no pertinency in the instant case. Fur¬ 
thermore, the Supreme Court explained in Kahriger exactly 
what is meant by past acts, as opposed to future acts, insofar 
as the Occupational Tax is concerned. As is pointed out 
herein above, the Court explicitly stated that a taxpayer is not 
compelled to confess to acts already committed when he regis¬ 
ters for the Occupational Tax. Rather, the taxpayer is merely 
informed by the statute that he must fulfill certain conditions 


22 


before he can engage in the business of wagering in the future. 
345 U.S. at 32-33. 

Thus, the Supreme Court has noted the absence of one of the 
basic essentials of the privilege against self-incrimination, 
namely, compulsion. There is no compulsion or coercion in¬ 
volved in the Occupational Tax. No one, including appellant, 
is required to register for a tax stamp and no compulsion is 
exerted upon appellant to do so. His is the free choice and 
free will. The Government does not compel appellant to gam¬ 
ble or to engage in the gambling business. He can choose to 
register, in which case he must supply the required informa¬ 
tion. or he elects to refrain from engaging in the business upon 
which Congress has seen fit to impose a tax. Hence, there can 
be no self-incrimination. See: Davis v. United States, 32S 
U. S. 5S2. 590 (1946); Shapiro v. United States, 335 U. S. 1 
(194S); United States v. Monia, 317 IT. S. 424; and E. Fougera 
& Co. v. City of New York, 224 N. Y. 269,120 N. E. 642. 9 

1. The Occupational Tax applies only to future acts. Ap¬ 
pellant contends that the Occupational Tux does not concern 
in futuro acts because there appears to be a link between Sub¬ 
chapter B (The Occupational Tax) and Subchapter A (The 
Wagering Tax). Such contention not only flies in the face of 
the opinion of the Supreme Court in Kahriger, but it also con¬ 
travenes the provisions of the enactments involved. 

Subchapter A (Title 26 U. S. C. § 32S5 (d)) provides: 

Persons Liable for Tax. 

Each person who is engaged in the business of accept¬ 
ing wagers shall be liable for and shall pay the tax 
under this subchapter on all wagers placed with 
him. * * # 

Subchapter B (Title 26 U. S. C. § 3290) provides: 

A special tax of S50 per year shall be paid by each 
person who is liable for tax under subchapter A or who 

* It is to be noted that Hoffman v. United States, 341 U. S. 470 at 490 
(1951), which is cited by appellant (Br., p. 2T>), contains the following 
pertinent quotation: “The immediate and potential evils of compulsory 
self-disclosure transcend any difficulties that the exercise of the privilege 
may impose on society in the detection and prosecution of crime” (citing 
United States v. White, 322 U. S. 694, 69S (1944). [Emphasis added.] 
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is engaged in receiving wagers for or on behalf of any 
person so liable. 

Any apparent link between Subchapter A and Subchapter 
B is removed completely by the following section in Subchap¬ 
ter B (The Occupational Tax); 10 Title 26 U. S. C. §3294: 

(a) Failure to pay tax. Any person who does any act 
which makes him liable for special tax under this sub¬ 
chapter, witJwut having paid such tax, shall, besides 
being liable to payment of the tax, be fined not less 
than SI.000 and not more than $5,000. [Emphasis 
added.] 

Therefore, the Wagering Tax Act provides, in explicit terms, 
that registration for the occupational stamp must precede those 
activities upon which the Wagering Tax is imposed. And, any 
questions, if any. as to the construction of the Act here in 
issue were dispelled by the Supreme Court in the Kahriger 
case. For. as is pointed out hereinabove, the Court said (345 
U. S. at 32): 

* * * If respondent wishes to take wagers subject to 
excise taxes under § 3285, supra, he must pay an occu¬ 
pational tax and register. * * * 

Support for this proposition is to be found in the fact that 
Section 3270, Title 26, U. S. C., is not incorporated into the 
provisions of the Occupational Tax statute. The provisions of 
Section 3270 read in pertinent part as follows: 

Subchapter B—General provisions: 

§ 3270. Registration. 

(a) Requirements. Every person engaged in any 
trade or business on "which a special tax is imposed by 
law shall register with the collector of the district his 
name or style, place of residence, trade or business, and 
the place where such trade or business is to be carried 
on. In case of a firm or company, the names of the 
several persons constituting the same, and the places of 
residence, shall be so registered. 

“See also Bureau of Internal Revenue Regulations 132, July 16, 1952, 
Section 325.50. 
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The reason that Section 3270 was not incorporated into the 
Wagering Tax Act is clear. Such Act has its own registration 
provisions (Section 3291, Title 26 U. S. C.), which provisions 
were declared necessary implements to the enforcement of the 
Act by the Supreme Court in Kahriger (345 U. S. at 31). 
However, certain other statutory provisions were expressly in¬ 
corporated into the Occupational Tax by Section 3292, Title 
26 U. S. C., which reads as follows: 

Certain provisions made applicable. 

Sections 3271, 3273 (a), 3275, 3276, 3277, 3279, and 
32S0 shall extend to and apply to the special tax imposed 
by this subchapter and to the persons upon whom it is 
imposed, and for that purpose any activity which makes 
a person liable for special tax under this subchapter shall 
be considered to be a business or occupation described 
in chapter 27. No other provision of subchapter B of 
chapter 27 shall so extend or apply. [Emphasis added.] 

For the purposes of the instant case, the incorporation of 
Section 3273 (a) (Stamp Supply); Section 3275 (List of special 
taxpayers for public inspection); Section 3276 (Application of 
state laws); Section 3277 (Liability of partners); Section 3279 
(Liability in case of different businesses of same ownership and 
location); and Section 32S0 (Liability in case of death or 
change of location) into the Occupational Tax is of no conse¬ 
quence. However, the incorporation of Section 3271, Title 26 
U. S. C., into the Act here in issue is another manifestation of 
the intent of Congress to compel registration prior to the con¬ 
ducting of the gambling activities upon which the tax is im¬ 
posed. The pertinent terms of Section 3271 read as follows: 

Payment of tax. 

(a) Condition precedent to doing business. No per¬ 
son shall be engaged in or carry on any trade or business 
mentioned in this chapter until he has paid a special tax 
therefor in the manner provided in this chapter. [Em¬ 
phasis added.] 

Thus, it is readily apparent that petitioner cannot claim 
the privilege against self-incrimination, and that the opinion 
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of the Muncipal Court of Appeals is correct. Such privilege 
applies only to past acts and not to future acts and, even if it 
is assumed, arguendo, that one who has not registered for the 
tax can raise the issue of the privilege, the very terms of the 
law in issue show that the issue so raised is without foundation 
or merit. 

2. Subchapter A is not in issue . In his Fifth Amendment 
argument (Br. at pp. 17-30), appellant makes meagre reference 
to the Kahriger case, which case involved the very Occupational 
Tax here in issue. Rather, he pitches his case upon the alleged 
unconstitutionality of the Wagering Tax Act (26 U. S. C. 
§§ 32S5-3287), which Act is not in issue. 

What appellant seeks is an interpretation by this Court to 
the effect that Subchapter B is unconstitutional because there 
is some question as to constitutionality of Subchapter A. How¬ 
ever, appellant is not charged with violating the provisions 
of Subchapter A, that is, he is not charged with having failed 
to pay the 10% tax upon the wagers which he has received. 
Rather, he is charged with having engaged in the business of 
accepting wagers without having first paid the S50.00 Occupa¬ 
tional Tax. Thus, his argument is hypothetical and 
immaterial. 

Assuming, however, that his argument deserves considera¬ 
tion, it is clearly without merit. Section 3290 states that: 

A special tax of S50 per year shall be paid by each 
person who is liable for the tax under subchapter A or 
who is engaged in receiving wagers for or on behalf of 
any person so liable. [Emphasis added.] 

This section is one of definition and not of art. The use of 
the coordinating particle “or” shows that Congress merely in¬ 
tended to define who shall pay the amount specified. Congress 
did not intend, as appellant would have us believe, that the $50 
shall be paid by those who are already engaged in the business 
of gambling. For, as is demonstrated hereinabove, liability at¬ 
taches under Section 3294 when a person engages in the busi¬ 
ness of gambling “without” having paid the Occupational Tax; 
and Section 3271 expressly provides that no person shall engage 
in the business of gambling “until” he has paid the Occupa¬ 
tional Tax. 
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3. Appellant cannot claim the privilege against self-incrimi¬ 
nation as to a possible conspiracy. In the first place, appel¬ 
lant has not registered for the Occupational Tax. He cannot 
claim the privilege against self-incrimination unless and until 
he does so. Therefore, the following statement in Kahriger 
applies with equal force to gambling activities or to conspiracies 
to commit gambling activities (345 U. S. at 32): 

* * * Since appellee failed to register for the wagering 
tax, it is difficult to see how he can now claim the privi¬ 
lege even assuming that the disclosure of violations of 
law is called for. 

And, in the second place, the privilege against self-incrimi¬ 
nation is a personal privilege which is exclusively for a witness 
compelled to testify against himself in a criminal case. There¬ 
fore, appellant cannot claim such privilege on behalf of any 
other person, albeit a co-conspirator. Rogers v. United States, 
340 U. S. 367 at 371; McAlister v. Henkel, 201 U. S. 90; and 
Hale v. Henkel, 201 U. S. 43. 

4. Appellant cannot raise the Fourth Amendment. It is 
contended by appellant (Br. at pp. 30-31), that if he registers 
and posts the return that his constitutional rights will be 
violated. However, he has not registered and he has not 
posted the return. He is, therefore, quite unlike Mr. Irvine 
who did so register. The Supreme Court pointed out with 
respect to such individual that ( Irvine v. California, supra, Slip 
opinion at p. 2): 

Upon his arrest, petitioner had on his person a federal 
wagering tax stamp bearing his name, home address 
and the date, November 5, 1951. Against objection, 
it and other documentary evidence from the office of 
the United States Collector of Internal Revenue was 
received to show petitioner’s application for the wager¬ 
ing tax stamp and his return to the Collector under the 
federal law. These documents were made pursuant to 
the Federal Act imposing wagering taxes, 65 Stat. 529, 
26 U. S. C. (Supp. V) § 3285 et seq., held constitutional 
by this Court in United States v. Kahriger, 345 U. S. 22. 
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The Supreme Court then went on to show that such evidence 
was admissible, saying: 

The claim is made that it was error as a matter of 
federal law to admit this evidence and also that pay¬ 
ment of the federal tax resulted in a federal license to 
conduct the wagering business. This statute does not 
make such records or stamps confidential or privileged 
but, on the contrary, expressly requires the name and 
place of business of each such taxpayer to be made 
public. 53 Stat. 395, 26 U. S. C. § 3275. 11 

And, the Supreme Court continued: 

Petitioner’s contentions are without substance or merit 
in view of the express provision of the statute that pay¬ 
ment of the tax does not exempt any person from penalty 
or punishment by state law and does not authorize com¬ 
mencement or continuance of such business. 53 Stat. 
395, 26 U. S. C. § 3276; 65 Stat. 531, 26 U. S. C. (Supp. 
V), §3292 (footnote omitted). 

Hence, it is clear that appellant would have no standing to 
complain about posting his stamp pursuant to 26 U. S. C. 
§ 3293, if he were to register under the Occupational Tax Act. 
Furthermore, the Irvine case is certain authority for the ad¬ 
missibility into evidence of the stamp and the application for 
such stamp at a trial involving the particular gambling activ¬ 
ities involved. Hence, appellant’s objections to the future use 
of his registration stamp could only be raised at the trial on 
questions of proof. United States v. Kahriger (3d Cir.), 
supra. 

5. The privilege has no application to information required 
to be filed in connection with the collection of taxes. A tax 
return is the statement of account between the taxpayer and 
his Government. It is impressed with a public interest and 
constitutes a public document. A tax return which is reason¬ 
ably adapted to the enforcement of a tax is a record required 
by law to be kept, and is no more protected by the privilege 
against self-incrimination than the records required to be kept 

n Section 3275 is expressly incorporated into the Occupational Tax Act 
in 26 U. S. C. § 3292. 
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for regulatory purposes in Shapiro v. United States, 335 U. S. 1. 
This must be at least so when the required report or return 
does not call for information which is incriminating on its face. 

As long ago as Boyd v. United States, 116 U. S. 616, the 
Supreme Court indicated that records required to be kept for 
inspection under revenue laws were not protected by the Fourth 
Amendment, and presumably also not by the Fifth. See 116 
U. S. at 623-624. This principle was applied to other records 
required to be kept by regulatory statutes in Wilson v. United 
States, 221 U. S. 361, Davis v. United States, 328 U. S. 5S2, 
and most recently in Shapiro v. United States, supra. There, 
the Court held that a licensee under 0. P. A. price regulations 
could be compelled to disclose records which the 0. P. A. re¬ 
quired him to keep, even though such records might tend to 
incriminate him of violating the price control law. The opin¬ 
ion stated, inter alia (335 U. S. at 32-33): 

Accordingly, the principle enunciated in the Wilson 
case, and reaffirmed as recently as the Davis case, is 
clearly applicable here; namely, that the privilege which 
exists as to private papers cannot be maintained in 
relation to “records required by law to be kept in order 
that there may be suitable information of transactions 
which are appropriate subjects of governmental regula¬ 
tion and the enforcement of restrictions validly 
established. 

In the Shapiro, case, the basic activity was prescribing com¬ 
modity prices in a war emergency. It was not questioned that 
Congress had power to undertake such regulation, nor that the 
record-keeping requirement of the Price Control Act was a le¬ 
gitimate exercise of that power. In the instant case, the taxing 
power of Congress is involved and, in the Kahriger case, the 
Supreme Court has upheld the power of Congress to enact 
the Wagering Tax Act. 

! It would be inconsistent with the tenor of the Shapiro and 
Wilson cases, supra, to permit the Fifth Amendment to excuse 
one from transmitting information “directly and intimately re¬ 
lated to the collection of the tax.” See 345 U. S. 31-32. That 
these doctrines are applicable to income tax returns was indi- 
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cated, although not decided, in the unanimous opinion in 
Sullivan v. United States, supra, wherein the Court stated 
(274 U. S.263-264): 

It would be an extreme if not extravagant applica¬ 
tion of the Fifth Amendment to say that it authorized 
a man to refuse to state the amount of his income be¬ 
cause it had been made in crime. 

It would seem to be equally extravagant to permit the Fifth 
Amendment to prohibit enforcement of a different, but equally 
valid, federal tax. 

6. The distinction between federal law and state law is im¬ 
material in the instant case. For the purpose of the instant 
case, the Government concedes that the criminal laws enacted 
by the Congress of the United States with respect to criminal 
activities within the District of Columbia are federal laws. 
See: Amstein v. United States (1924), 54 App. D. C. 199, 296 
Fed. 946, cert, denied, 264 U. S. 595; and Story v. Rives (193S), 
68 App. D. C. 325,97 F. 2d 182, cert, denied, 305 U. S. 395. The 
Government also concedes that certain gambling activities are 
prohibited wdthin the District of Columbia by Congressional 
enactment. See: District of Columbia Code (1951), § 22-1501 
to § 22-1513. However, as is pointed out herein above, these 
concessions are immaterial. 

Appellant makes much of the fact that the Government’s 
position in the Kahriger case concerned certain state laws and 
several passages from the Government’s briefs in that case are 
quoted in the lower court’s opinion (Br. pp. 16-17, 21-22). No 
other reason for such arguments on behalf of the Government 
in Kahriger need be given here other than to point out that 
state law was then before the Supreme Court. The important 
things to be noted now’ are the opinion of the Supreme Court 
in Kahriger and the fact that the reasoning and conclusions of 
such opinion are applicable to the instant case even though the 
laws of the District of Columbia are involved. Furthermore, 
the use of quotations from the Government’s briefs in Kahriger 
by appellant in the instant case demonstrates the basic 
and fundamental weaknesses of his position. The law is now 
well settled that privilege against self-incrimination does not 
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surmount the bounds of sovereignty and that the possibility 
of incrimination under state Jew cannot be the basis for claim¬ 
ing the privilege in a federal case. See: Feldman v. United 
States, 322 U. S. 4S7, 491-492; United States v. Murdock, 284 
U. S. 141, 149; Twining v. New Jersey, 211 TJ. S. 78; Hale v. 
Henkle, 201 U. S. 43, 6S; Jack v. Kansas, 199 U. S. 372; Brown 
v. Walker, 161 U. S. 591, 606; Counselman v. Hitchcock, 142 
U. S. 547; Barron v. Baltimore . 7 Pet. 243. And see: United 
States v. St. Pierre, 12S F. 2d 979, 9S0 (C. A. 2); Cararota v. 
United States, 111 F. 2d 243 (C. A. 3), cert, denied, 311 U. S. 
651; Miller v. United States, 95 F. 2d 492 (C. A. 9); Graham 
v. United States, 99 F. 2d 746 (C. A. 9); and United States v. 
Feldman, 136 F. 2d 394 (C. A. 2). 

The persuasive scope and reasoning of these and other cases 
were before the Supreme Court in the Kahriger case. (See 
Government’s Reply Brief, pp. 6-13.) However, the Court 
rejected such argument and decided the issues before it in 
Kahriger on the sole ground that is set out herein above, 
namely, that the privilege against self-incriminaticn cannot be 
claimed by one who has not registered for the Occupational 
Tax. The Court further held that such privilege applies only 
to past acts and not to future acts. Hence, what was argued 
by the Government in Kahriger is important only to show that 
the opinion in that case applies with crushing effect upon ap¬ 
pellant’s position. It is clear, therefore, that the opinion and 
judgment of the Municipal Court of Appeals should be 
affirmed. 

It should be noted that in the Irvine case, supra, the Su¬ 
preme Court stated, inter alia (Slip opinion at p. 2): 

Petitioner’s contentions are without substance or merit 
in view of the express provision of the statute that pay¬ 
ment of the tax does not exempt any person from pen¬ 
alty or punishment by state law * * *. 

Section 3297 of the Occupational Tax Act reads as follows: 
Applicability of federal and state laws. 

The payment of any tax imposed by this chapter with 
respect to any activity shall not exempt any person 
from any penalty provided by a law of the United States 
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or of any State for engaging in the same activity, nor 
shall the payment of any such tax prohibit any State 
from placing a tax on the same activity for State or other 
purposes. [Emphasis added.] 

Thus, what the Supreme Court said in Irvine with regard to 
prosecutions by a particular State applies with equal force and 
effect in prosecutions by the United States, to wit, the District 
of Columbia. Hence, appellant’s contentions are without 
merit. 

CONCLUSION 

As is pointed out herein above, the law is now settled (1) 
that the Wagering Tax Act is valid and constitutional; (2) 
that the Wagering Tax Act is not a penalty in the guise of a 
tax; (3) that similar laws have also been declared valid; (4) 
that the Wagering Tax Act produces substantial revenue; and 
(5) that the penalty provisions and the registration require¬ 
ments of the Wagering Tax Act are reasonable and necessary 
aids in the collection of a valid tax. 

Likewise, the law is now settled (1) that one who has not 
registered for the Occupational Tax cannot claim the privilege 
against self-incrimination; (2) that such privilege, in any 
event, only applies to past acts and not to future acts; (3) that 
one who registers for the Occupational Tax is not compelled to 
disclose past acts but only to inform the tax authorities that 
he will, in the future, engage in business of wagering; and (4) 
that the privilege against self-incrimination does not apply to 
records required to be kept by law. 

Appellant seeks in the instant case to have this Court depart 
from these announced and accepted principles of law. More 
than that, he seeks, as an unregistered taxpayer, to have this 
Court, on the basis of assumed facts and hypothetical argu¬ 
ments, overrule and reverse the opinion of the Supreme Court 
in United States v. Kahriger, supra; Combs v. Snyder, supra; 
and Irvine v. California, supra. Specifically, he asks this 
Court to reverse the opinion of the lower appellate court, which 
opinion adheres to the doctrines laid down by the Supreme 
Court. However, his arguments do not support his request. 



32 


Wherefore, it is respectfully submitted that the opinion and 
judgment of the Municipal Court of Appeals be affirmed. 

Leo A. Rover, 

United States Attorney. 
Kenneth D. Wood, 
Alexander L. Stevas, 

Lewis A. Carroll, 

Assistant United States Attorneys. 
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United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,009 


FRANK LEWIS, Appellant, 


v. 

UNITED STATES OF AMERICA, Appellee. 


Appeal from the Judgment of the Municipal Court of Appeals 
for the District of Columbia 


REPLY BRIEF FOR THE APPELLANT 


The first question presented by the appellee in its brief 
is “Is not the question of the constitutionality of the Occu¬ 
pational Tax as a penalty in the guise of a tax, foreclosed 
to appellant, The Supreme Court having decided that such 
Act is a revenue measure !” 

To this question the appellant answers “No”, because 
the posture of the instant case is manifestly distinct from 
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the situation as presented in United States v. Kahriger, 
73 S. Ct. 519, 345 IT. S. 22, rehearing denied 345 U. S. 931. 
In the instant case this appellant denies the con¬ 
stitutionality of the Wagering Tax Act as it imposes 
penalties in the guise of taxes when applied in the District 
of Columbia inasmuch as the Congress of the United States 
had prior to its passage prohibited all forms of gambling 
covered by the provisions of said Act. 1 

In the Kahriger case, supra, the Supreme Court merely 
passed on the constitutionality of the Wagering Tax Act 
as applied to activities whether legal or illegal under state 
law. At page 512 of that opinion the Supreme Court stated 
“The wagering tax with which we are here concerned 
applies to all persons engaged in the business of receiving 
wagers regardless of whether such activity violates state 
law ... ”. (Italics supplied) So too, was the position 
of the United States in that case as is evidenced from a 
reading of its briefs, excerpts from which are set forth at 
page 16 of the appellant’s brief. 

The appellee’s second question is “Can the privilege 
against self-incrimination be raised by one who has not 
registered for the Occupational Tax Act?” To this the 
appellant answers “Yes”. In support of this answer 
appellant’s contentions are set forth in detail at the bottom 
of page 23 and pages 24-26 of appellant’s brief. 

Appellee’s third question is “Is the payment of the 
occupational tax a condition precedent to the engaging in 
the business of accepting wagers?” To this the appellant 
answers “No”, and appellant’s contentions in support of 
this answer are to be found at pages 17 et seq. of 
appellant’s brief. 

i See Brief for Appellant, page 10. 
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ARGUMENT 

L THE WAGERING TAX ACT IMPOSES PENALTIES IN THE 

GUISE OF TAXES. 

1. No Similar Laws Have Been Declared Constitutional. 

The appellee states at page 9 of its brief: “The wager¬ 
ing Tax Act is not a penalty in the guise of a tax .’ 7 The 
first argument appellee advances in support of the fore¬ 
going is “Similar la-ws have been declared constitutional” 
. . . and cites a number of cases at page 9 and 10 of its 
brief in support thereof. The appellant states without 
fear of contradiction that the Supreme Court of the United 
States has never held a similar law to be constitutional. 
The pertinent distinction to be kept in mind is that in each 
and every case cited by the appellee the Congress of the 
United States had not enacted any legislation prohibiting 
the activity taxed whereas Congress has prohibited in the 
District of Columbia all of the activities sought to be taxed 
by the Wagering Tax Act. For example, the possession of 
marijuana in the District of Columbia has not been pro¬ 
hibited by Federal law. All that is prohibited is the 
possession of untax paid marijuana that is, the possession 
or transfer without compliance with the pertinent regula¬ 
tions. The same is true with respect to the other activities 
taxed by the various acts construed by the Supreme Court 
in the cases cited by the appellee. 

2. The Taxes Collected Pursuant to the Wagering Tax Act Do 

Not Constitute "Revenue". 

The appellee states at page 11 of its brief “The Wa¬ 
gering Tax Act produces revenue ... ”. The appellant 
does not deny the fact that wragering taxes have been col¬ 
lected by the United States but in this regard it is interest¬ 
ing to note an article appearing in The Washington 
Evening Star on August 27, 1953, which reads as follows: 

“Cleveland, Aug. 27. T. Coleman Andrews, Com¬ 
missioner of Internal Revenue, says the Government 
gambling tax has proved a flop. 
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“In an interview yesterday he said enforcement of 
the wagering tax laws has been too costly and the 
proceeds too small. 

“ ‘Returns on the wagering taxes have been 
extremely disappointing,’ Mr. Andrews added, ‘the 
administrative problems posed by the taxes have been 
enormous and extremely costly.’ 

“The wagering laws require professional gamblers 
to buy $50 occupational stamps and to pay a 10 per 
cent tax on their gross business.” 

More recently an article appeared in the Wall Street 
Journal on March 10, 1954, which read as follows: 

“The Top Tax Collector would like to see gambling 
tax laws eliminated. 

“Internal Revenue Commissioner Andrews in 
private talks with lawmakers, has blasted the law that 
requires gamblers to buy a $50 ‘Occupational’ stamp 
and to pay a 10% excise tax on all bets. Mr. Andrews’ 
major complaints: Congress passed the gambling tax 
law without appropriating funds for enforcement; 
even if funds were voted, the revenue yield would be 
tiny; and tax agents are ‘wasted’ in trying to uphold 
the gambling tax statute instead of working on regular 
tax cases where ‘real money’ could be dug up. * 

“Gambling tax collections have fallen far short of 
income predictions made when Congress was consider¬ 
ing the levy. During all 1953, the stamp and excise tax 
take was $10.5 million. That’s about double the 1952 
collections, but it’s a long way from the $400 million a 
year envisioned when the gambling tax was proposed. 

“Commissioner Andrews argues the gambling tax is 
primarily a ‘police statute’, rather than a revenue 
lau\” (Italics supplied) 

The foregoing articles reflecting the opinion of Internal 
Revenue Commissioner T. Coleman Andrews, the one man 
in the United States who should know most about the 
Wagering Tax Act, raise the question whether or not this 
wagering tax in fact is a revenue raising measure. Since 
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experience has proven that the cost of collections is far 
beyond the revenue obtained, then there is actually a loss 
incurred, and if there is a loss it is reasonable to conclude 
that the Wagering Tax Act is not a revenue raising 
measure. 

Further, the fact that the Act does result in the collection 
of taxes does not support the conclusion that it is a valid 
tax act. For example, the tax imposed by the Child Labor 
Act raised revenue but was nevertheless declared uncon¬ 
stitutional in the Child Labor tax case , 259 U. S. 20. 

3. The Registration Requirements Are Unconstitutional as 
Applied in the District of Columbia. 

The appellee states at page 12 of its brief “The reg¬ 
istration requirements are necessary.” In support of 
this statement it relies on the opinion of the Supreme 
Court in the Kahriger case, supra, wherein the Supreme 
Court in finding that the registration requirements of the 
Wagering Tax Act are not offensive cited the case of 
Sonsinsky v. United States, 300 U. S. 506 in support of that 
conclusion. But there is a basic and controlling distinction 
between the facts in the Sonsinsky case and the instant 
case. In the Sonsinsky case the subject taxed was firearms 
and Congress had not prohibited the activity taxed. 
Therefore, evidence of the commission of a Federal crime 
was not essential to the imposition of the tax since the 
traffic in firearms was not a crime under Federal law. To 
the contrary in the instant case. Gambling under Federal 
law in the District of Columbia is a Federal crime. There¬ 
fore, evidence of the commission of a Federal crime is 
essential to the imposition of the taxes imposed by the 
Wagering Tax Act in the District of Columbia and, 
accordingly, its provisions are unconstitutional as they 
impose penalties in the guise of taxes. Further, the regis¬ 
tration requirements contravene the Fifth Amendment as 
is pointed out at length in appellant’s brief, pgs. 17-30. 


6 


4. The Wagering Tax Act Is Definite and Certain. 

The appellee states at page 12 of its brief “The Wager¬ 
ing Tax Act is definite and certain . . .”. The appellant 
has never asserted to the contrary. In fact, the appellant 
has stated that the provisions of the Wagering Tax Act 
are quite definite and clear and that they provide that the 
taxes imposed therein must be paid only by one who is 
liable for the 10% tax imposed by Subchapter A. That this 
appellant is not and will not be liable for the 10% tax 
imposed by subchapter A is fully discussed at pages 8-17 
of the appellant’s brief. 

5. The Supreme Court Has Followed Kahriger Only in the 
Application of Federal Laws as Applied to the States. 

The appellee states at page 13 of its brief “The Supreme 
Court has followed Kahriger in subsequent cases . . .”. 
The first case so cited in support of this statement by the 
appellee is United States v. Five Gambling Devices et al., 
74 S. Ct. 190. It should be noted that this case did not 
construe a statute which imposed a tax. The statute in¬ 
volved was solely a registration statute and the Supreme 
Court merely held that a dealer in gambling devices need 
not register if the transportation of the device was wholly 
intrastate. Interestingly enough, however, Justices Black 
and Douglas of the majority stated at page 196: 

“Holding that the Act requires reports of inter¬ 
state sales would raise a serious constitutional 
question. The Act makes it a crime to transport 
gambling devices in interstate commerce. Con¬ 
sequently, requiring monthly reports of sales and 
deliveries made by an interstate dealer would require 
him to make monthly reports of his own crimes. The 
Fifth Amendment provides that no person shall be 
compelled Ho be a witness against himself’.” 

The second case cited is Irvine v. California, 74 S. Ct. 
381. However, in the light of the Kahriger case, supra, and 
more particularly the provisions of the Wagering Tax Act 
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itself, Sec. 3297, Title 26, U.S.C., tlie Irvine case, supra, 
properly held that a person in the states by complying 
with the registration provisions of the Wagering Tax Act 
did not obtain a license as far as the state was concerned 
to engage in the gambling business although the United 
States would not interfere with his gambling activities 
since he had registered and paid his federal tax. But 
Sec. 3297, supra, also states that payment of the taxes shall 
not exempt any person from any penalties provided by a 
law of the United States. That is the problem. If a license 
were granted by compliance with this Act as far as the 
Federal Government is concerned in the District of 
Columbia, which is the case as far as the Federal Govern¬ 
ment is concerned in the states, then the registration 
provisions would be proper. But it is absurd to advance 
the contention as appellee does, that one must register in 
the District of Columbia thereby incriminating or tending 
to incriminate the registrant. 

IL APPELLANT'S FAILURE TO REGISTER DOES NOT NEGATE 
HIS RIGHT TO CLAIM THE PRIVILEGE AGAINST SELF-IN- 
CRIMINATON. 

The appellee states at page 15 of its brief “Appellant 
cannot claim the privilege against self incrimination 
because he has not registered for the tax . . It is true 
that the Supreme Court stated at page 32 of the Kdhriger 
opinion: 

“. . . Since appellee failed to register for the wager¬ 
ing tax, it is difficult to see how he can now claim the 
privilege even assuming that the disclosure of viola¬ 
tions of law are called for . . .” 

The violations of law that the Supreme Court had 
reference to were violations of state law. Further, the 
Supreme Court did not say he could not claim the privilege 
but said it was difficult to see how, etc., because the registra¬ 
tion form as applied to one in the states is not incrim- 
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inatory on its face. And, in relying on United States v. 
Sullivan, 274 U. S. 259, at page 16 of its brief, the appellee 
has failed to realize that most of the answers called for on 
income tax return which was involved in that case were 
not incriminatory on their face and it was for that reason 
that in that case the Supreme Court stated at page 263 
thereof: 

“If the form of return provided for called for 
answers the defendant was privileged from making 
he could have raised the objection in the return but 
could not on that Act refuse to make any return at all.” 

But the Supreme Court went on further to say (Page 
264): 

“We are not called on to decide what if anything he 
might have withheld. Most of the items warranted no 
complaint ...” (Italic supplied) 

To the contrary in the instant cause. All of the items on 
the wagering tax forms warrant the complaint that has 
been advanced by this appellant, namely, that all call for 
information which will incriminate or tend to incriminate 
him. 2 


2 The appellee in a footnote at page 16 of its brief cited two cases for the 
proposition that Congress has the authority to impose taxes on occupations 
made illegal under Federal law. United States v. One Ford Coupe , 272 U.S. 
321, United States v. Stafoff, 260 U.S. 477. The appellee has completely 
misconstrued the holdings of these cases. It has overlooked the fact that the 
Volstead Act, 41 Stat. 305, which was enacted to enforce the Eighteenth 
Amendment to the Constitution, made the manufacture, sale, etc., of intoxi¬ 
cating liquors a legitimate business under certain conditions. It only pro¬ 
hibited the manufacture, sale, etc., of intoxicating liquors for beverage pur¬ 
poses. See United States v. Yuginovich, 256 U.S. 450, 460. In the One Ford 
Coupe case, supra, cited and relied upon by appellee, the Supreme Court 
merely held that the $2.20 per gallon basis tax on the manufacture of ail 
distilled liquor was valid. However, in United States v. La Franca, 282 U.S. 
568, 572, the Supreme Court subsequently held that the provisions assessing 
additional amounts upon evidence of an illegal sale under the National Pro¬ 
hibition Act were unconstitutional as imposing penalties under the guise of a 
tax. While considering these Prohibition Act cases, the appellant believes 
it will avoid confusion if it calls to the Court’s attention at this moment the 
language of the Municipal Court for the District of Columbia in its opinion 
(Joint Appendix, Pages 10-11) pointing out that Section 35 of the National 
Prohibition Act specifically deleted the provision providing for the issuance 
of a revenue stamp for any illegal manufacture or sale of liquor. Accord¬ 
ingly, a person engaged in the activity illegal under Federal law was not 
required to disclose that fact as is however the case under the Wagering 
Tax Act. 
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The appellee states at page 16 of its brief: 

“The privilege against self-incrimination is a 
personal privilege which is deemed to be waived unless 
it is invoked . . .” 


With this statement appellant is in full agreement. As 
was pointed out at page 24-26 of the appellant’s brief the 
privilege must be invoked at the first apprehension of 
danger. The only way that this appellant could avail him¬ 
self of the privilege was by refusing to file the registra¬ 
tion form and furnish the required information. 

The appellee states at page 19 of its brief “... The three 
judge court held the wagering tax law to be constitutional 
and that Combs was not entitled to a stamp until he 
furnished the necessary data”, referring to Combs v. 
Snyder , 101 F. Supp. 531, affirmed 342 U. S. 939 (1952). 
But the fact is that the three judge court did not hold the 

wagering tax law to be constitutional. In its opinion that 
Court stated: 


“^e think the Act constitutional. But we think ii 
unnecessary to discuss the constitutional questions ir 
the circumstances of this case ” 


And the United States in its brief in the Kahriger case 
m referring to the Combs case, stated at page 9 of its brief: 

“£? pi f S °f 1 unreported decisions are filed with 
f j ' The Combs decision was based primarily 
on the doctrine of unclean hands and the Government’s 
motion to affirm was based on that principle.” 

Therefore, the Combs case is no authority for the 
appellee. 


III. THE OCCUPATIONAL TAX IS NOT A CONDITION PRECE¬ 
DENT TO ACCEPTING WAGERS IN THE DISTRICT OF CO¬ 
LUMBIA. 

The appellee states at page 19 of its brief “The 
occupational tax is a condition precedent to doing business 
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and, therefore, the privilege against self-incrimination 
cannot be raised because such privilege only applies to past 
acts . . This argument is thoroughly rebutted at 
pages 10-15, and page 19 of appellant’s brief. At pages 
20-21 of its brief the appellee relies on excerpts from a 
treatise by Professor Wigmore wherein it is stated that 
the privilege against self-incrimination applies only to 
past acts. But the appellant contends that the provisions 
of the Wagering Tax Act do pertain to past acts, and 
further, that the discussion by Wigmore has no application 
in the instant cause for several additional reasons. In one 
quote from the Wigmore treatise, page 20 of its brief, 
appellee states: 

. . The state announced its requirements to keep 
the books long before there was any crime; ...” 

To the contrary in the instant case as this Court is well 
aware of the fact that the Federal criminal laws pro¬ 
hibiting gambling in the District of Columbia antedate the 
Wagering Tax Act. 

Again quoting Wigmore, page 21 of its brief, appellee 
states: 

“. . . The duty or compulsion to disclose the books 
existed generically, and prior to the specific act; hence, 
the compulsion is not directed to the criminal act, but 
is independent of it, and cannot be attributed to it.” 

To the contrary in the instant case. For commission of 
the Federal criminal act in the District of Columbia is the 
spark that compels the registration and payment of the 
taxes imposed. 

Again, quoting from Wigmore at page 21 of its brief, 
appellee states: 

“The generalization, therefore, may be made that 
there is no compulsory self-incrimination in a rule of 
law which merely requires beforehand a future report 
on a class of future acts among which is a particular 
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one which may or may not in future be criminal at the 
choice of the party reporting.” (Emphasis in the text) 

It is blatantly clear that this language has no application 
to the instant cause because there is no choice as to 
whether the act of accepting wagers in the District of 
Columbia may or may not in the future be criminal at the 
choice of the party reporting. The acceptance of wagers 
is criminal under Federal law in the District of Columbia 
regardless of any choice of the person reporting. In this 
regard, the appellee states at page 22 of its brief: 

“ ... No one, including appellant, is required to regis¬ 
ter for a tax stamp and no compulsion is exerted upon 
appellant to do so. His is the free choice and free will. 
The Government does not compel appellant to gamble 
or to engage in the gambling business. He can choose 
to register, in which case he must supply the required 
information, or he elects to refrain from engaging in 
the business upon which Congress has seen fit to 
impose a tax. Hence, there can be no self¬ 
incrimination. See: Davis v. United States , 328 U. S. 
582, 590 (1946); Shapiro v. United States, 335 U. S. 1 
(1948); United States v. Monia, 317 IT. S. 424; and 
E. Fougera <& Co. v. City of New York, 224 N. Y. 269, 
120 N.E. 642.” 

By this language the appellee has admitted that the 
Wagering Tax Act lacks the ordinary characteristics of a 
tax when applied in the District of Columbia. In Lipke 
v. Lederer, 259 IT. S. 557, 562, the Supreme Court stated: 

“The mere use of the word ‘tax’ in an act primarily 
designed to define and suppress crime is not enough to 
show that within the true intendment of the term a tax 
was laid. Child Labor Tax Case, ante 20. When by 
its very nature the imposition is a penalty, it must be 
so regarded. Helwig v. United States, 188 U. S. 605, 
613. Evidence of crime (§29) is essential to assess¬ 
ment under § 35. It lacks all the ordinary 
characteristics of a tax, whose primary function ‘is to 
provide for the support of the government’ and clearly 
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involves the idea of punishment for infraction of the 
law—the definite function of a penalty. O'Sullivan 
v. Felix, 233 U. S. 318, 324." (page 561, et seq.) 

So, too, the Wagering Tax Act as applied in the District 
of Columbia. The Wagering Tax Act clearly involves the 
idea of punishment for infractions of Federal law when 
applied in the District of Columbia, the definite function of 
a penalty. Further, a reading of the cases cited by the 
appellee in this regard compels the conclusion that those 
cases are not, as the appellee believes, authority f.or its 
statement in support of which they are cited. All that 
those cases held was that in order to do business in com¬ 
pliance with a particular law, certain conditions must be 
fulfilled and certain records must be kept. As Justice 
Cordozo pointed out in the Fougera case, supra , cited by 
the appellee, no one was required to expose himself to 
punishment for any offense already committed, but was 
simply notified of the conditions under which he may do 
business. Compliance gave permission to engage in the 
business without fear of prosecution for so doing. 
Properly, therefore, if the person engaged in the business 
was violating that law and the records would tend to in¬ 
criminate him of that fact, the privilege was unavailable 
to him and he could not refuse to produce those records. 
But in the instant case the appellant does not contend that 
the registration and payment of the tax and the keeping of 
records would tend to incriminate him of violations of the 
Wagering Tax Act. His complaint is that by complying 
with the Wagering Tax Act he would incriminate himself 
of violations of other Federal laws rather than being per¬ 
mitted to engage in the taxed activity. Thus, we have a 
totally distinct situation in the instant case. 
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1. The Occupational Tax Imposed by Subchapter B of the 
Wagering Tax Act Applies Only After the Acceptance of 
a Wager. 

The appellee states at page 22 of its brief: 

“The occupational tax applies only to future acts . . . ” 
Contrary to the clear language of the Wagering Tax 
Act, appellee contends in support of this contention 
that there is no link between the 10% tax imposed by 
Subchapter A and the $50 tax imposed by Subchapter B. 
In fact, appellee has resorted to calling that portion of 
the Wagering Tax Act that requires the payment of $50 
and registration the “Occupational Tax Act.” But not so 
the Congress. Congress added Chapter 27A—Wagering 
Taxes (new)—to Title 26, U.S.C. by Section 471(a) of the 
Act of October 20, 1951, 2:07 p.m. E.S.T., c. 521, Title IV, 
65 Stat. 531, made effective on November 1, 1951, by 
Section 472 of the Act of October 20, 1951. This chapter 
is to be found at 65 Stat. 529. It has three subdivisions: 
Subchapter A — Tax on Wagers; Subchapter B — 
Occupational Tax; Subchapter C — Miscellaneous Pro¬ 
visions (Brief for Appellant, pages 33-38). It is obvious 
from the foregoing that Congress did not enact a separate 
and distinct Act entitled “Occupational Tax Act” as is 
contended by the appellee. In addition thereto, the very 
Congress of the United States 'which passed this legislation 
stated that these two sections are integral parts of each 
other. In H. Report 586, page 60, S. Report 781, page 118, 
it is stated: 

“The committee conceives of the occupational tax 
as an integral part of any plan, for the taxation of 
wagers and as essential to the collection and enforce¬ 
ment of such a tax. Enforcement of a tax on wagers 
frequently will necessitate the tracing of transactions 
through complex business relationships, thus requir¬ 
ing the identification of the various steps involved. 
For this reason+ the hill provides that a person iclio 
pays the occupational tax must, as part of his registra- 
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tion, identify those persons who are engaged in 
receiving wagers for or on his helialf, and, in addition, 
identify the persons on whose behalf he is engaged in 
receiving wagers.” (H. Rep. 586, 82d Cong., 1st Sess., 
p. 60; S. Rep. 781, S2d Cong., 1st Sess., p. 118) 
(Italics supplied) 

It is thus observed that the Congressional intention was 
that information demanded by the registration form must 
be given when a person is liable for the tax imposed by 
subchapter A. 

Further, the futility of the Appellee’s endeavor to try 
to rely on the language of paragraph (A) of Sec. 3294, 
Title 26, U.S.C., cited by the Appellee at page 23 of his 
Brief, is manifest at a moment’s reflection. All that section 
does is to impose a tax and flne on a person who fails to 
comply with the registration taxing provision when he has 
already taken a wager and is liable for the special tax. 
This section is simply a penalty provision for a failure to 
pay which is not wilful and means nothing else. This is 
obvious from a reading of paragraph (C) of Section 3294 
which makes provision for wilful violations. 

The appellee states at page 23 of its brief that Section 
3270 of Title 26, U.S.C. was not incorporated in the pro¬ 
visions of the Wagering Tax Act and at page 24 of its 
brief states that this section was omitted because the 
Wagering Tax Act has its own registration provisions. 
With this statement the appellant agrees. But appellant 
refutes the further statement of appellee at page 24 of 
its brief wherein it states: 

“. . . However, the incorporation of Section 3271, 
Title 26, U.S.C., into the Act here in issue is another 
manifestation of the intent of Congress to compel 
registration prior to the conducting of the gambling 
activities upon which the tax is imposed ...” 

In quoting Section 3271, supra, the appellee has emphasized 
the word “until” as evidence of the fact that Congress 
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intended the registration and payment of the $50 tax to 
precede the acceptance of wagers. It is submitted, how¬ 
ever, that the emphasis should properly be given to the 
remaining portion of the section 'which states: 

“. . . until he has paid a special tax therefor in the 
manner provided in this chapter.” (Italics added) 

So doing, it requires a determination as to what is meant 
by “. . . in the manner provided in this chapter . . .”. 
A reference to the following paragraph of the same Sec. 
3271 reveals the following: 

“(b) Due date. All special taxes shall become due 
on the 1st day of July in each year, or on commencing 
any trade or business on which such tax is imposed. 
In the former case the tax shall be reckoned for one 
year, and in the latter case it shall be reckoned pro¬ 
portionately, from the 1st day of the month in which 
the liability to a special tax commenced, to and includ¬ 
ing the 30th day of June following.” (Italics suppied) 

To give to subparagraph (b) its proper meaning it is 
necessary to ascertain what is meant by “. . . commencing 
any trade or business . . .”. The Bureau of Internal 
Revenue has defined what is meant by “commencing any 
trade or business” by Regulation 132, Section 325.42, which 
states: 


“ (b) The tax year begins July 1 and ends June 30. 
Persons commencing business between August 1 and 
June 30 (both dates inclusive) shall pay a propor¬ 
tionate part of the annual tax. *Commencing business’ 
means the initial acceptance of a wager by a person 
liable for the 10 percent excise tax or the initial re¬ 
ceiving of a wager by an agent or employee for or on 
behalf of some other person. Persons in business for 
only a portion of a month are liable for tax for the 
full month, i.e., a person first becoming subject to the 
special tax on, for example, the 20th day of a month, 
is liable for tax for the entire month. As the tax be¬ 
came effective on November 1, 1951, persons in 
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business on that date or commencing business during 
that month are liable for the tax for the eight months 
of the year ending the following June 30.” (Italics 
supplied) 

Contrary to the appellee’s contention, the foregoing 
clearly demonstrates that a wager has to be accepted before 
it can be said that he has “commenced business” and it is 
only after the acceptance of such a waiver that the liability 
for the payment of the $50 occupational tax and registra¬ 
tion concurrent therewith is required. 

2. Subchapter A is in Issue. 

The appellee states at page 25 of its brief “Sub- 
chapter A is not in issue . . .” because the appellant is 
not charged with failing to pay the 10% tax imposed by 
Subchapter A and states that the unconstitutionality of 
the Wagering Tax Act is not in issue. In so doing appellee 
limits the Wagering Tax Act to Sections 3285-3287 of Title 
26, U.S.C. but that is not what Congress did, as has been 
shown at page 11 of this brief. Further, the appellant 
at pages 10 et seq. of its brief clearly demonstrated the 
connection between Subchapter A and Subchapter B and 
at page 10 of its brief stated: 

“It is true that an information was not filed against 
this defendant for violating the provisions of Sec. 
3285, Subchapter A, supra ...” 

But at page 11 the appellant stated: 

“However . . . the liability for the $50 tax ... is 
imposed only on those who are liable for the tax im¬ 
posed by Subchapter A . . .” 

3. Appellant Can Properly Claim the Privilege Against 
Self-Incrimination as to a Possible Conspiracy. 

The appellee states at page 26 of its brief “Appellant 
cannot claim the privilege against self-incrimination as to 
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a possible conspiracy . . .” and in support of this conten¬ 
tion states “The privilege against self incrimination is a 
personal privilege which is exclusively for a witness com¬ 
pelled to testify against himself in a criminal case. There¬ 
fore, appellant cannot claim such privilege on behalf of 
any other person, albeit a co-conspirator . . .”. But con¬ 
trary to the appellee’s apparent misunderstanding of the 
contention advanced by the appellant, the appellant is not 
endeavoring to claim the privilege on behalf of any other 
person. He is claiming the privilege on behalf of himself. 
As was stated in the opinion of the Municipal Court for the 
District of Columbia (pages 11-12, Joint Appendix): 

“. . . if two or more persons conspired to violate 
any of the anti-gambling provisions of the District of 
Columbia and in pursuance of that conspiracy one of 
the conspirators applied for a tax stamp, such an act 
would be an overt act in furtherance of the conspiracy 
and sufficient to sustain a conviction . . .”. 


4. Appellant Properly Raises the Fourth Amendment. 

The appellee states at page 26 of its brief “Appellant 
cannot raise the Fourth Amendment . . .”. Appellee then 
states “. . . It is contended by appellant (Br. at. pp. 30- 
31) that if he registers and posts the return that his con¬ 
stitutional rights will be violated . . .”. But the brief 
for the appellant is not so limited. Pages 30-31 of the 
appellant’s brief states: 

“Compliance with the provisions of Chapter 27A, 
supra, would result in a posting by the Collector of 
Internal Revenue jmrsnant to the provisions of 
Section 3275 , Title 26, U.S.C. ...” (Italics supplied) 

Then at page 31 of his brief appellant states: 

“. . . Further, Section 3293, Title 26, TT.S.C. would 
require this defendant to post the special tax stamp in 
his place of business under penalty of Federal law if 
he fails so to do. The contravention of the Fourth 
Amendment is made quite apparent by this section for 
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the very business for which the special tax stamp is 
issued and required to be posted is unlawful in the 
District of Columbia . . .”. 

A full discussion of the contention that the provisions of 
Sections 3275 and 3293 of Title 26, U.S.C. contravene the 
provisions of the Fourth Amendment is set out in detail 
at pages 30-31 of appellant’s brief. 

The appellee states at page 26 of his brief that the 
appellant “has not registered and he has not posted the 
return and is, therefore, unlike Mr. Irvine w’ho did so 
register . . .”, referring to Irvine v. California, supra. 
The appellant agrees with the statement of appellee that 
the appellant is not like Mr. Irvine. Mr. Irvine vras 
engaged in wagering activities in the states. 

But the appellee in discussing further the opinion of the 
Supreme Court in the Irvine case, much to the astonish¬ 
ment of the appellant, states at page 27 of its brief: 

“. . . it is clear that appellant would have no stand¬ 
ing to complain about posting his stamp pursuant to 
26 U.S.C. § 3293, if he were to register under the 
Occupational Tax Act . . .” 

It is submitted that by this language appellee has con¬ 
ceded one of appellant’s contentions, namely, that the 
Wagering Tax Act is unconstitutional in that compliance 
with its provisions would incriminate or tend to incriminate 
him of a violation of Federal law in the District of 
Columbia. The posting of the Wagering tax stamp in his 
place of business would put the world on notice, including, 
particularly, the Metropolitan Police Force and the United 
States Attorney for the District of Columbia, that the 
appellant was engaged in a business which is illegal under 
Federal law in the District of Columbia. The same 
authorities would likewise be put on notice by the posting 
in his office which the Collector of Internal Revenue is 
required to do by virtue of Section 3275, supra. But even 
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more astonishing is the appellee’s admission, also at page 
27 of his brief, wherein he states: 

“. . . Furthermore, the Irvine case is certain 
authority for the admissibility into evidence of the 
stamp and the application for such stamp at a trial 
involving the particular gambling activities involved 


The appellant has at all times argued that the United 
States would certainly offer the appellant’s registration 
application and purchase of a stamp in evidence in a 
criminal trial for a violation of the Federal anti-gambling 
laws in force and effect in the District of Columbia. In 
fact as the Municipal Court for the District of Columbia 
stated in its opinion (pages 21-22, Joint Appendix): 

“. . . Further, the existence of various Treasury 
Regulations 3 and the policies of the Bureau of Internal 
Revenue as stated to this court by defense counsel to 
make the return available to prosecuting officials and 
not contradicted by the United States lend further 
basis for the well founded perturbation that this 
defendant has with respect to compliance with 
Section 3290. 

“It is obvious that compliance would result in his 
giving to the United States Attorney in this District 
the best of proof to go further and prosecute him and 
others associated with him in the business of gambling 
in the District of Columbia for violation or violations 
of the District of Columbia Code as well as Section 371 
of Title 18, U.S.C. and Sections 1301, 1302 of Title IS, 
U.S.C.” 

And in concluding the discussion re the Irvine case the 
appellee states at page 27 of its brief: 

“. . . Hence, appellant’s objections to the future 
use of his registration stamp could only be raised at 
the trial on questions of proof . . .” 

3 Treasury Decision 4929, Sections 463C.32, 463C.33, 463.34. Treasury 
Decision 5138, Section 458.611. 
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The foregoing certainly reflects that the appellant had 
reason to fear that compliance with the registration pro¬ 
visions would incriminate or tend to incriminate him of 
violations of the Federal anti-gambling laws in the District 
of Columbia- However, even if at a trial for a violation 
or violations of the Federal laws prohibiting gambling in 
the District of Columbia the Court were to sustain the 
objection to the offer of such evidence, such a ruling would 
not give to the appellant the protection guaranteed by the 
Fifth Amendment. The mere furnishing of the informa¬ 
tion called for by the registration form would incriminate 
or tend to incriminate the appellant because the appellee 
would be on notice that the appellant was engaged in a 
business declared illegal by Federal law and would have 
the leads whereby it could contact the appellant’s em¬ 
ployees, employers and others to obtain other evidence 
with which to prosecute him, all in contravention of the 
Fifth Amendment. Hoffman v. United States, 71 S. Ct. 
814, 818. 

In closing, with respect to the foregoing contention 
of the appellee, it is submitted that a moment’s reflection 
will clearly disclose the fallacy in the appellee’s reasoning. 
If, at the time of trial, objection were sustained to the 
admissibility of the application for a wagering tax stamp, 
etc., such a ruling would of necessity be predicated on the 
ground that the exhibit and the information contained 
therein was objectionable because it contravenes the Fifth 
Amendment. That being true it is likewise obvious that 
the refusal to furnish the information at the outset was 
proper. On the other hand, at trial, if the objection to the 
admissibility of the document was overruled it is sub¬ 
mitted that it would be on the ground that the appellant 
had waived the protection afforded him by the Fifth 
Amendment by furnishing the information in the first in¬ 
stance. Thus, to say that objection could be raised at trial 
begs the entire question even though it is not necessary for 
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this court to dwell at length on this point as it is obvious 
that the information obtained from the application would 
certainly furnish leads which would tend to incriminate 
the appellant of a violation of Federal law in the District 
of Columbia. 

5. The Distinction Between Federal Law and State Law Is 
Controlling in the Instant Case. 

The appellee states at page 29 of its brief “The distinc¬ 
tion between federal law and state law is immaterial in the 
instant case . . .”. Thereafter the appellee concedes that 
the criminal laws enacted by the Congress of the United 
States with respect to criminal activities are federal laws 
and that certain gambling activities are prohibited within 
the District of Columbia by Congressional enactment. But 
thereafter the appellee states that these concessions are 
immaterial and in support of this statement relies on the 
Kahriger case. But appellee defeats its own argument 
by conceding that “. . . state law was then before the 
Supreme Court . . .”. But after so conceding the appellee 
then states: 

“. . . the reasoning and conclusions of such opinion 
[Kahriger] are applicable to the instant case even 
though the laws of the District of Columbia are in¬ 
volved.” 

But appellee offers no argument whatsoever in support of 
this erroneous conclusion! The appellee states again at 
page 30 of its brief: 

“. . . the possibility of incrimination under state 
law cannot be the basis for claiming the privilege in a 
federal case ...” 

and in support of this statement cites 13 cases, apparently 
believing that the appellant contends to the contrary. But 
such is not the case. Counsel for the appellant knows as 
well as counsel for the appellee that such is the present 
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posture of law under the decisions of the Supreme Court. 
But this appellant is not advancing the claim of possible 
incrimination under state law. In this federal case he is 
claiming the privilege afforded by the Fifth Amendment 
in this federal ease because of a possibility of incrimination 
under federal law. 

CONCLUSION 

The appellee states in its conclusion at page 31 of its 
brief: 

“. . . Appellant seeks ... as an unregistered tax¬ 
payer, to have this Court, on the basis of assumed facts 
and hypothetical arguments, overrule and reverse the 
opinion of the Supreme Court in United States v. 
Kahriger, supra; Combs v. Snyder, supra; and Irvine 
v. California, supra . . .” 

This appellant does not now nor has he at any time 
argued for the reversal of Combs v. Snyder, supra. As has 
been pointed out hereinbefore the Combs decision did not 
pass on the constitutionality of the Wagering Tax Act. 
Nor does this appellant seek a reversal of Irvine v. Cali¬ 
fornia. Insofar as that case discussed the provisions of 
the Wagering Tax Act as applied in the states the appellant 
in no wise disagrees with its holding because* the very 
language of the Wagering Tax Act, namely, Section 3297, 
put Irvine on notice that compliance with the Federal law 
would not give him a Federal license nullifying the anti¬ 
gambling laws of the State of California. As for United 
States v. Kahriger the appellant states that he now argues 
and has argued at all times in this cause that the Kahriger 
opinion was determinative solely of the constitutionality 
of the Wagering Tax Act as applied to gambling activities 
in the states and the question of its constitutionality as 
applied in the District of Columbia where all the activities 
taxed have been heretofore made illegal under Federal law 
was never raised, considered nor passed on. 


Wherefore, it is respectfully submitted that the opinion 
and judgment of the Municipal Court of Appeals be 
reversed. 


Walter E. Gallagher, 

Myron G. Ehrlich, 

Attorneys for Appellant 


